IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEBRASKA

ENTERGY ARKANSAS, INC., an
Arkansas corporation; ENTERGY
GULF STATES, INC., aTexas

corporation; ENTERGY LOUISIANA,

INC., aLouisiana corporation; WOLF
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Plaintiffs,
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VS.
STATE OF NEBRASKA;
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After atwo-month trial, I find and conclude that Nebraska violated its federal
obligation to the United States and the States of Arkansas, Kansas, Louisiana, and
Oklahoma. To be specific, Nebraska failed to act in good faith as required by an
interstate compact when it considered, delayed, and then denied alicense to build a
low-level radioactive waste disposal facility that was to be used by the citizens of
those five states.

In so deciding, | do not determine whether the license should have been
granted. As| have said before, Nebraska was vested with agreat deal of discretion
under thelaw. Entergy Ark., Inc. v. Nebraska, 161 F. Supp. 2d 1001, 1005 (D. Neb.
2001) (holding, in part, that because of the great discretion vested in Nebraska under
the regulations, the private plaintiff corporations had no due-process-protected
property interest inthelicense application). | havenoright to second guess Nebraska
onthemeritsof thelicense application, and | have not done so. That said, the process
was infected with bad faith. Whileit isimpossible to sort out what should or would
have happened absent thisimproper behavior, | state with the utmost conviction that
adirect and substantial cause of the license denial was Nebraska' s bad faith.

Asaremedy, | will order Nebraskato pay and disgorge, with interest, roughly
$151 million that was expended during the attempt to license thefacility in Nebraska.
Except for adeclaratory judgment that Nebraska acted in bad faith, | will not award
other equitable relief (such as a court-supervised licensing) because Nebraska has
now made meaningful active equitable relief unworkable and unwise. Any attempt
to impose equitable relief beyond adeclaratory judgment would make abad situation
far worse.

Pursuant to Federal Rule of Civil Procedure 52, | now set forth the findings of
fact and conclusions of law that inform my decision. My findings of fact and
conclusions of law are set forth below.



. FACTS

Therecord inthiscaseismassive. Thus, the risk of making thisopinion more
dense and difficult than it need beisreal. I, therefore, resist the urge to describe,
debate and then resolve every skirmish and squabble. On the contrary, and despite
the truly unfortunate length of this opinion, | strive for relative brevity, and thereby
hope for maximum clarity.

After all, shorn of all the trappings, the question isasimple one. Isit more
likely than not that Nebraska acted in bad faith?

A. An Overview
1. Statement of the Case
| assume a certain level of familiarity with this case and its 10-year-plus
lineage. For otherswho desire amore general review, see Thomas O. Kelley, Note,

Nebraska' s $160 Million Liability?>-Entergy Arkansas, Inc. v. Nebraska, 241 F.3d
979 (8" Cir. 2001), 80 Neb. L. Rev. 574 (2001).

Atitsheart, thismatter restsuponthe Central Interstate L ow-L evel Radioactive
Waste Compact (“Compact”). Put simply, the Commission, a body created by
Congress and the Compact to enforce its provisions, sued Nebraska primarily
claiming that it violated the Compact’s “good faith” provision.

Certain of the big power generators (“Entergy & Wolf Creek”) which would
have used the disposal site, and US Ecology, Inc. (*USE”), which was to build and
operate the site, also sued Nebraska. However, the Court of Appeals for the Eighth
Circuit held that these private corporate plaintiffs could not maintain asuit under the
Compact against the State of Nebraska. Entergy Ark., Inc. v. Nebraska, 241 F.3d 979
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(8" Cir.), cert. denied, 122 S. Ct. 203 (2001) (despite claim for damages, affirming
decision that the Eleventh Amendment did not preclude the Commission’s suit
against Nebraska; reversing decision denying qualified immunity to individual
defendants; reversing decision that private corporations complaints stated a claim
under an interstate compact; remanding for reconsideration of motions to dismiss
private corporations due process claims). | later decided that they had no property
interest under Nebraska law sufficient to give rise to a Constitutional due process
clam. Entergy, 161 F. Supp. 2d at 1005 (D. Neb. 2001) (given that the private
corporations could not maintain suit under the Compact, private corporations did not
have due-process-protected “property interest” in the license or the money spent in
the attempt to obtain it and dismissing those claims).

These corporate plaintiffs also have claims against the Commission which
derivefromthe Commission’sclaimsagainst Nebraska. | do not discussthoseclaims
in this opinion, but rather dea solely with the Commission’s claims.
Contemporaneous with the issuance of this opinion, | also issue another opinion
denying the basic claims of the private corporate plaintiffs against the Commission.

In the Compact, the member states agreed to develop disposal facilities for
low-level nuclear waste generated within their borders, and then the Commission
selected Nebraska as the host state for such afacility. The Commission alleges that
Nebraska has attempted to evade its obligations under the Compact since 1991 by
delaying the decision on alicense for the proposed facility and by then wrongfully
denying alicense. The Commission seeks injunctive relief, a declaratory judgment
that Nebraska has violated its fiduciary® and contractual obligations under the
Compact, an accounting, compensatory and consequential damages, the removal of

At the conclusion of the Commission’s case, | granted Nebraska s motion for
judgment as a matter of law regarding the Commission’s fiduciary duty claim. (Tr.
4548.)

-4-



Nebraskafromfurther supervision of thelicensing process and appointment of athird
party to exercise supervision, and attorney fees and costs. The Commission does not
assert aclaim of personal liability against the State officials.

2. The Compact

Under the “Compact Clause” of the Constitution, only Congress has the
authority to allow States of the Union to enter into agreements which substantially
impact upon federal interests. That is, “No State shall, without the Consent of
Congress, . . . enter into any Agreement or Compact with another State, or with a
foreign Power ....” U.S. Const. art. I, 8§10, cl. 3.

Congress passed the Low-Level Radioactive Waste Policy Act of 1980 (the
Act), 42 U.S.C. § 2021b et seq. (amended 1986), “to promote the development of
regional low-level radioactive wastedisposal facilities.” Concerned Citizens of Neb.
v. United States Nuclear Regulatory Com'n, 970 F.2d 421, 422 (8" Cir. 1992). See
42 U.S.C. §2021d (“Regional compactsfor disposal of low-level radioactivewaste”).
Under the authority of the Act the member states entered into the Compact, which
was passed as original legislation by each of the states and by Congress. Omnibus
Low-L evel Radioactive Waste | nterstate Compact Consent Act, Pub. L. No. 99-240,
tit. 11, § 222, 99 Stat. 1859, 1863-71 (1986) (reprinting the Compact referred to by
article).? TheCentral Interstate L ow-L evel Radioactive Waste Compact isalsofound
In Nebraska law at Appendix 8 BB, Neb. Rev. Stat. Vol. 2A (Reissue 1989) (a
superceded volume).

The Compact established the Commission to enforce its provisions and
provided the framework for licensing a facility for the disposal of low-level

?That Compact, as found at 99 Stat. 1863-71, is reprinted in the Appendix to
thisopinion and is cited in this opinion by article.
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radioactive waste generated in thefive states. SeeArts. I11 & IV. Severa provisions
address performance of obligations imposed by the Compact. Each of the states has
“theright to rely on the good faith performance of each other party state.” Art. I11(f).
Thestate selected asthe host for adisposal siteisrequired “to processall applications
for permits and licenses required for the devel opment and operation of any regional
facility or facilities within a reasonable period from the time that a completed
application is submitted.” Art. V(e)(2). By filing suit, among other methods, the
Commission isexplicitly commanded to “require all party states. . . to perform their
duties and obligations arising under thiscompact . . ..” Art. IV(m)(8).

3. The Preliminary Injunction Opinion

| first had occasion to consider the merits of the Commission’s claims at a
hearing on amotion for preliminary injunction. Entergy Ark., Inc. v. Nebraska, 46
F. Supp. 2d 977 (D. Neb. 1999). At that time, | determined that the Commission
would probably prevail and | enjoined Nebraskafrom pursuing astate administrative
hearing that would have reviewed the license denial under conditions which would
not protect the Commission and which might impair this court’ s ability to decidethis
case. That decision was affirmed on appeal. Entergy, Ark., Inc. v. Nebraska, 210
F.3d 887 (8" Cir. 2000). Pursuant to Rule65(a)(2), thetestimony at that preliminary
Injunction hearing has become part of the evidence at thistrial.

In the preliminary injunction opinion, | found that it was likely that Nebraska
engaged in bad faith when it denied the license. | found that bad faith was shown by
thefollowing evidence: (1) Governor Nelson’scampaign promisetokill the*nuclear
dump” and questionable behavior by his subordinates in an apparent effort to assure
that his political promise would be carried out; (2) despite the recommendations of
their own auditor, the refusal of Nelson’s regulators to adopt a budget and timetable
potentially resulting in the waste of eight years of work and more than $74 million;
(3) a 1993 decision to deny the application in the face of a legal opinion, from
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Nebraska's outside counsel in this case, that denia was not required by the
regulations; (4) a work slow-down over a monetary dispute despite the fact that
Nebraska had received millions of dollars from the Commission; (5) the 1998
decision to deny that appears inconsistent with previous positions articulated by the
regulators; (6) inclusion of the Department of Health in the decision-making process
in violation of state law as declared by astate district judge; (7) the failure to meet a
deadline adopted by the Commission and upheld by my colleague, Judge Urbom; (8)
repeated meritlesslitigation in this court; and (9) efforts by Nebraska, represented by
former Governor Nelson’s law firm, to preclude the Commission from raising the
issue of bad faith during the administrative hearing which would have reviewed the
license denia but for the injunction. Entergy, 46 F. Supp. 2d at 994-95.

B. Players, Terms, and TimeLine

Because of the many names, terms, and abbreviations, it is helpful to set forth
apartial glossary. Such alisting appears below:

1. Names
AE
American Ecology, a publicly traded company and the parent of US Ecology.
Rod Armstrong
He served as the supervisor of the Governor’s policy research office.
Kate Allen
A lawyer who worked at the Governor’ s policy research office. Later, she served on
the staff of a state senator while doing legal work for a group of site opponents.
When working for the Governor, she was assigned to work on low-level nuclear
waste matters.
Bechtel
A largeinternational engineering firmhired by USEcology toassist itin selecting the
site and prosecuting the license application.
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Rick Becker

A lawyer who worked at the Governor’s policy research office. Hewasassigned to
work on low-level nuclear waste matters. He had previously been alaw clerk to Pat
Knapp while Knapp represented the local monitoring committee.

Tim Becker

At onetime, the Governor’s chief of staff. He previously held other positions on the
Governor’s staff.

Boyd County

The Nebraska county where the disposal site was to be situated.

Butte

A village near where the disposal site was to be situated.

John Breslow

The Auditor of Public Accounts who authored areport critical of the Department of
Environmental Quality.

Marvin Carlson

A University of Nebraska geology professor. He served as aconsultant to Nebraska,
and was the review manager for site characteristics.

Coallier, Shannon

A Washington, D.C., law firm that served as a consultant to Nebraska during the
licensing process. With others, that firm also served astrial counsel inthiscase. A
lawyer for Collier, Shannon authored a legal opinion that was not followed.

John Conley, and Conley, Smith

John Conley worked for Conley, Smith. He was specially hired to do a financial
analysis of US Ecology.

DEQ

The Nebraska Department of Environmental Quality.

DOH

The Nebraska Department of Health.



GAO

The General Accounting Office, an arm of the Congress. It prepared areport on the
Site selection process.

HDR

A large engineering firm that was primarily responsible for providing most of the
consulting services to Nebraska.

Dr. Mark Horton

A pediatrician, who served as the Director of the Department of Health. Hewasthe
decision-maker for that agency until he left Nebraskain early 1997.

JHC

An environmental engineering firm that together with HDR was responsible for
providing and managing most of the consulting services to Nebraska.

Dale Jacobson

Anenvironmental engineer employed by JHC who was responsible for managing all
the consultants. He also served as the review manager for qualifications of the
applicant.

Kennedy, Holland

The law firm where Governor Nelson worked before he was Governor. Kennedy,
Holland lawyers, especially Bill Lamson, did alot of legal work for Nebraskaon low-
level nuclear waste mattersincluding prosecuting several of thelawsuitsfiled against
the Commission.

Pat Knapp

A lawyer who represented the local monitoring committee. The local monitoring
committee opposed the application.

Bill Lamson

A highly regarded trial lawyer with Nelson’s former law firm who was hired in 1993
to coordinate Nebraska' s legal positions on the license.

Lamson, Dugan & Murray

The successor law firm to Kennedy, Holland that Nelson rejoined after leaving the
Governor’s office. Tim Becker also joined that firm.
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Steve Moeller

A lawyer who worked at the Governor’s policy research office. Hereplaced Allen.
He was assigned to low-level nuclear waste matters.

Ben Nelson

E. Benjamin Nelson, the Governor of Nebraska during most of the licencing process
and now United States Senator. Heis alawyer.

W. Don Nelson

A political confidant and friend of Governor Nelson's. Also a friend of Randy
Wood's. He later went to work on Ben Nelson’s U.S. Senate staff.

NRC

The Nuclear Regulatory Commission.

Jay Ringenberg

Heworked at the Department of Environmental Quality, and wasthe staff person who
was primarily responsible for supervising the licensing efforts of that department.
Kim Robak

A lawyer. She served as legal counsel to Governor Nelson, then chief of staff to
Governor Nelson, and after that as Lt. Governor.

Cheryl Rogers

Sheworked at the Department of Health, and wasthe staff person who was primarily
responsible for supervising the licensing efforts of that department.

Dr. David Schor

A pediatrician who became the decision-maker at the Department of Health in
January of 1997, replacing Dr. Horton.

Sandy Scofield

Former state senator who was Governor Nelson's first chief of staff. Kate Allen
previously worked for Scofield when she was a state senator.

Don Stenberg

Attorney General for the State of Nebraska.
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Stewart Taylor

A hydrologist, employed by Bechtel, who advised US Ecology. At the request of
Nebraska' s consultants, he prepared a computer model that purported to determine
whether groundwater discharged to the surface.

Linda Willard

Assistant Attorney General for Nebraska who did much of the legal work for
Nebraska. She authored alegal opinion that was never issued.

Randy Wood

Director of the Department of Environmental Quality, and the primary decision-
maker regarding the application.

2. Terms

Contested Case

A Nebraska administrative procedure that allows an unsuccessful applicant for a
license to contest the agency decision. It is conducted by a hearing officer, who
makes a non-binding recommendation. The decision-makers who made the initial
decision also decide the merits of the contested case.

DSER

Draft Safety Evaluation Report. The DSER was prepared by Nebraska' s consultants
and reviewed by the decision-makers. Its purpose was to determine if the facility
meets applicable state laws and regulations.

Hydrograph

A graph showing water level measurements taken from awell over time.

I PA

Independent Performance Assessment. A study prepared by a Nebraska consultant
to determine whether thefacility asit degraded over 10,000 years would threaten the
health or safety of the public.

LLRW

Low-level radioactive waste.
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LLRW Program

A group comprised of employees at the Department of Health and the Department of

Environmental Quality who, together with the consultants, were responsible for the
licensing effort.

LMC

L ocal Monitoring Committee. A creatureof statute created to foster communications
between local residents, the state, and the developer.

PRO

Governor’s policy research office.

SAR

Safety Analysis Report. The SAR isthe application for alicense. It is amended by

submitting revisions.

Technical Review

The process of reviewing the application by Nebraska' s consultants and agency staff.
There were “technical reviewers’ who were experts in particular disciplines. The
technical reviewerswere supervised by “review managers’ who wereresponsible for
several technical reviewers involving a variety of disciplines. For example, a
technical reviewer for hydrology might be overseen by areview manager who was
ageologist and who was responsible for all site characteristic issues.

404 Permit

A federal license issued by the Army Corps of Engineers to US Ecology which
allowed US Ecology to remove a small wetland.

3. TimelLine
The facts relevant to this case span a period of more than 10 years. Because

of that long history, atime line is necessary. Although tedious to read, a complete
understanding of thiscaseisimpossible without afull appreciation of the chronol ogy.
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1980
Congress enacts the Low-Level Radioactive Waste Policy Act (amended in
1986) to promote the development of regional low-level radioactive waste disposal
facilities.
1983
Nebraska passes LB 200 which authorizes Nebraska to enter into Compact.
1986
Congress consents to the Compact. Nebraska passes the Low-Level
Radioactive Waste Disposal Act, thereby implementing the Compact.
December, 1987
Nebraska chosen as host state. According to Governor Kay Orr, “the State of
Nebraskarecognizesitsresponsibility asamember of the Compact and accepts such
designation as host state.” (Ex. 45 at G.)
January, 1988
USE entersinto formal contract with Commission. (Ex. 13.) Commissionalso
enters into first of many agreements with big generators to provide funding for the
project. (Ex. 14.) About $88.5 million ultimately expended by Commission, which
amount is mostly funded by Generators and USE. (Ex. 1083, at last page.)
1989
HDR and JHC are hired as chief consultants for Nebraska to provide most of
the consulting services to Nebraska regarding any license application. (Tr. 1333,
1651.) HDR is a large engineering firm, and JHC is a speciality environmental
engineering firm. Later, University of Nebraska also retained to provide consulting
services. HDR and JHC supervise al the consultants.
1989
13.02 inches of precipitation at Butte, NE, for this year versus mean annual
precipitation of 23.67 inches at thissite. (Ex. 3384, at 2.4-53.)
February, 1990
Nebraskalegislature informed that Boyd County site near Butte, NE, has been
selected.
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February 21, 1990

Robert V. Eye, a Kansas lawyer, acting as lead counsel, files Concerned
Citizens of Nebraska, Ronald Schumann, Lowell Fisher, Diane Burton and David
Follrichsv. United States Nuclear Regulatory Commission, Nebraska Department of
Environmental Control, Central Interstate L ow-Level Radioactive Waste Compact
Commission, and US Ecology, Inc., 90-L-70. (Ex. 1535 (docket sheet and selected
filings).) The suit sought to prevent the establishment of a low-level radioactive
waste disposal sitein Nebraska. The caseis dismissed by Judge Urbom on October
19, 1990 as against USE and the Commission and on April 22, 1991 as against the
NRC, with the judge holding that the NRC’ slow-level radioactive waste regulations
werevalid and that the remainder of the plaintiffs' claimsalso lacked merit. On July
6, 1992, the court of appeal s affirmed Judge Urbom’ stwo ordersin part and reversed
in part. It held that Judge Urbom did not have jurisdiction to consider the challenge
to the NRC regulations, but otherwise affirmed the remainder of hisdecision. (1d.)

July 27, 1990

USE files 4,000-page application with Nebraska for Boyd County site. (Ex.
1411, App. A a 14.) The application consists in part of a Safety Analysis Report
(SAR) which wasamended throughout the process to include additional information.
As changes were made by USE, Nebraska substituted the new pages for the old ones
inthe SAR. Thelast revision of the SAR was Revision 8A.

Fall, 1990

Candidate E. Benjamin Nelson attacks Governor Orr for doing “far too little
to protect the interests and respond to the concerns of” local residents. (Ex. 28,
Attach. A (AP story).) To a cheering crowd of Boyd County residents, Nelson
promises that “[i]f | am elected governor, it isnot likely that there will be a nuclear
dump in Boyd County or in Nebraska.” (Ex. 28 at 1 3 (affidavit of AP reporter) &
Attach. A; Filing 99, at Tr. 75, 77-79 (testimony of AP reporter in preliminary
injunction transcript).) Statement confirmed by Nelson to AP reporter. (Filing 99,
at Tr.76-77.) AP putsstory onthewire. (Ex. 28, Attach. A; Filing 99, at Tr. 72-73.)
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November, 1990
Nebraska commences technical review of license. (Ex. 1411, App. A at 18))
December 13, 1990

Kate Allen, alawyer and a site opponent, and Greg Hayden, a University of
Nebraska professor and another site opponent who is later appointed by Nelson to
serve as Nebraska' s Commissioner on the Compact Commission, have meeting with
lawyersat Kennedy, Holland, thelaw firmwith which Nelsonisthen affiliated, about
low-level radioactive waste and what Governor-elect Nelson should be doing. (EX.
342.) Allen’snotesindicate that they discuss the need for Governor-elect Nelson to
state his goals. “For example: withdraw from Compact,” “prevent afacility from
being built in Nebraska,” “site and license a facility with community consent as a
condition of licensure,” “grant alicense only if shared liability language is amended
into the Compact,” “delay the granting of a license until all of the other
states/compacts have either submitted a license or until a majority have granted
licenses (to try to insure that Nebraska will not be the first or second to license a
facility in case the feds decide we only need afew facilities nationwide).” (Ex. 342,
at GOM42356). (These notes, and many others, were hidden in Allen’s basement
until 2001.)

Date Unknown, but probably late 1990 or early 1991

Allen’ sfilesinclude ahandwritten note stating that “ultimately to get leverage
will have to threaten to W/D (fiduciary duty)” from the Compact. (Ex. 1441, at
GOMA46975.) This same note further indicates. “Redo-memos,” “remove names,”
and “ID as atty/client work product.” (Ex 1441, at GOM46976.)

1990

21.89 inches of precipitation at Butte, NE, for this year versus mean annual

precipitation of 23.67 inches. (Ex. 3384, at 2.4-53.)
January, 1991

Nelson becomes Governor. After Nelson becomes Governor, Commission
pays out more than $70 million and USE makes equity contributions of more than $1
million. (Tr. 3821-22; see also, demonstrative exhibit 1083JO at last page (total
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amount paid by Commission from January 1, 1991 to present is$70,362.068.26; total
equity contributions by USE from January 1, 1991 to the present are $1,068,239.22).)
Asidefrom USE equity contributions, and small annual duesfromthefive states, the
money is provided by the generators. (1d.; Tr. 3826.)
December, 1990-January, 1991

Kate Allen joins Nelson's staff, known as the Policy Research Office (PRO).
Allen had been alegidative aide to Sandy Scofield, aformer Nebraska state senator
who became Nelson’s chief of staff. Scofield was a site opponent. (Tr. 102, 234.)
Allen assigned to “staff” the low-level nuclear wasteissue. One of her first tasksis
to list Nelson’s LLRW campaign promises so that Nelson could review them and go
to work on fulfilling them. (Tr. 266.) In a December 30, 1990 memorandum
captioned “Re: Action Plan on LLRW,” Allen submits to Nelson a list of seven
LLRW campaign promises. (Ex. 1526, at PRO09225.) Kim Robak testified at trial
that within months of working with Allen “I do recall believing that Kate was very
biased on theissue.” (Tr. 469-70.) Because of her bias, Robak testified that Allen
was directed to keep a“low profile.” (Tr. 472.)

January 23, 1991

Allentakes pages of detailed notesinvolving ameeting with the Governor and
site opponents in Boyd County. Among other notations next to the initials “EBN”
(standing for E. Benjamin Nelson), she writes “want USEcol to think EBN is
deranged; created noise & difficulties think we can win it; expensive.” (Ex. 877, at
PR059289.) At another place, besidestheinitials EBN, Allen wrote “important we
get Director w/o agenda who we can trust—so we can critically evaluate the ER &
SAR.” (Ex. 877, a PRO59293 (capitalization, spelling, and punctuation in thisand
any other quoted e-mail isasin the original, unless otherwise indicated).) At trial,
Allen testified that looking back at it, she thought Nelson wanted to keep the
proponents of thelicense off balance by adopting a“ deranged” posture. (Tr. 283-84.)
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1991-1992

Allen attends various non-public meetings at DEQ and DOH when discussions
with directors and other DEQ and DOH staff take place regarding the license. On at
least one occasion (May 7, 1992), Allen is present when technical review managers
are present; asks questions of the review managers; and offers opinions, such as*“the
groundwater rises into the wetlands.” (Ex. 553, at JAD0OO0O016-18.) Allen’s notes
regarding technical issues discussed at this May 7, 1992 meeting include: “Show-
stoppers. wet lands [-] surface expression of GW.” (Ex. 399, at GOM49438.)
Allen’s presence upsets the review managers and, after the meeting, they complain.
Jay Ringenberg, the LLRW program manager for DEQ), testifiesthat it wasimproper
for Allen to attend this type of meeting, and it was improper for her to participate in
such ameeting. Ringenberg complainsto Wood. Ringenberg testifiesthat Allen no
longer appeared at meetings when the review managers were present. (Tr. 4637-41.)

February 4, 1991

Allen writes memo to Nelson and Scofield recounting a meeting with Harry
Borchert and Cheryl Rogers. Borchert was Rogers' boss at DOH and the head of
Radiologic Health. Rogerswasthe program director for licensereview for DOH. In
the memo, Allen recites the complaints of Borchert and Rogers about DEQ and US
Ecology. Allen writes “DOH seems to be the only entity that is asking hard
guestions.” Allenconcludesthisway: “BOTTOMLINE: BothHarry and Cheryl said
that they cannot say to the Governor nor to the citizens that the health and safety of
the peopleis or will be protected if things continue as they are now.” (Ex. 362.)

February, 1991-October, 1991

First round of technical review commentsand responses. Technical comments
wereforwarded by Nebraskain February, 1991, March, 1991 and August, 1991. USE
responds in August of 1991 and October of 1991. (Ex. 1411, App. A at 19.)

March, 1991

Rogers notes a meeting at the Governor’s PRO office regarding the scope of
work for geologists Byrd and Kaplan. (Tr. 5267-68.) Initialy, Byrd and Kaplan had
been retained by DEQ under a contract with the University of Nebraska to oversee
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on-site geological borings extracted by USE and its consultant Bechtel. (Tr. 5263-
64.) On October 31, 1990, Byrd had submitted an unsolicited report to Marvin
Carlson, areview manager for sitecharacteristics, that groundwater mightintrudeinto
thesite. (Ex. 7012.)
March, 1991

George Smithishired asatechnical reviewer for environmental monitoring at
the insistence of DOH and Rogers. Smith comes from SEG, a subsidiary of
Westinghouse. Westinghouseisacompetitor of USE—it wasthe other bidder for the
contract with the Commission. (Exs. 426, 3467; Tr. 1387-88, 3065.) HDR and JHC
did not procure the services of Smith. Rather DOH, Rogers, and Borchert first
contact SEG and then HDR isinstructed to hire Smith. (Tr. 1387-91, 5349.) Later,
Smith becomes a policy “advisor” to the DOH director. (Tr. 5376.)

April 10, 1991

A lawyer at Kennedy, Holland writes a“ Personal and Confidential” letter to
Nelson, as Governor. (Ex. 1556.) Addressed to “Dear Ben,” the letter discusses the
fact that Nelson has had discussions with the law firm about USE’ s suggestion that
it would ceasework if LB 72 passed. LB 72 related to imposing another “community
consent” requirement. The letter concludesthat passage of the bill would not allow
USE to stop work under its contract with the Commission. (Ex. 1556.) The letter
further states: “Also, we have not addressed whether passage of LB 72 could
arguably beviewed asabreach of Nebraska' sgood faith performance of the compact.
But as we have discussed, LB 72 and some of the other legislation introduced this
session which effectively amends the Compact could be viewed by othersasabreach
of the Compact by Nebraska, unless the other party-states approve those changes.”

(1d.)

May 14, 1991
Scofield, Nelson's chief of staff, sends an e-mail to Allen stating in pertinent
part: “[A]lso, would you liketo get on aconference call with meand call randy wood
so he knows where the governor is going on lIrw and what expectations for him will
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be. i think thetwo of us can give him the perspective he needsand also judgeif he's
up to thetask.” (Ex. 346.)
May 16, 1991

Allen sends e-mail to Nelson’s chief of staff, legal counsel, head of PRO, and
other Nelson staffers concerning the Commission stating, among other things, that
“possibly it’s time for the Deranged Governortto [sic] come forward.” (Ex. 1474.)

Summer, 1991

Nelson appoints Randy Wood as Director of DEQ. W. Don Nelson (whoisnot
related to Governor Nelson) recommended Wood to Governor Nelson. (Tr. 959.)
Wood and W. Don Nelson are friends. (Tr. 2230.) W. Don Nelson knew Wood in
Wyoming when W. Don Nelson served that State’ s Governor asthe chief of staff and
Wood served as director of Wyoming's equivalent of the DEQ. (Tr. 959.) W. Don
Nelson, then residing in Lincoln, Nebraska, is also a close friend and political
confidant of Governor Nelson. (Tr. 958.) W. Don Nelson later became a member of
Nelson’'s U.S. Senate staff, serving as his State Director. (Tr. 958.) Wood's
regulatory philosophy is such that heis proud to publicly state that he would “make
no effort whatsoever to work with an applicant to work out away to use a piece of
property that would be suitable.” (Ex. 1068, at 16 (Wood's testimony before the
Import Policy Committee of the Southeast Compact Commission on February 24,
1993).)

July, 1991

After arequest for investigation by U.S. Senator J. James Exon of Nebraska,
the General Accounting Office (GAQO) approves site selection process. (Ex. 3596, at
1-2.) GAO addsthat the Boyd County location is“the only candidate site with good
potential to meet the state’ slicensing requirements.” (1d. at 10.) NebraskatellsGAO
that licensing process will take about 15 months and cost about $6 million. (1d. at 3.)
Kate Allen makes notes about the GA O report and writes “how do we slow down the
process.” (Ex. 1460, at GOM37307.)
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August 5, 1991 through August 16, 1991
Lawyers for Kennedy, Holland do legal work and bill Nebraska “re
negotiations-Central Waste Comm. & U.S. Ecology,” including meetings and phone
conferences with Nelson, Scofield, Allen, and Robak. (Ex. 354.) During thistime,
Nelson served as Nebraska' s commissioner on the Commission and had a Kennedy,
Holland lawyer appear for him. (Id.; Tr. 7221, 7307-8.)
August 15, 1991
Allen, awarethat Wood had received “technical briefings’ regarding wetlands
and flood plain issues, suggests to Wood that he send aletter to USE expressing his
“concern” over these issues. (Ex. 1486; Tr. 254.) Allen also discusses letter, and
need for hand delivery, with Nelson. Allenthenhand deliversletter to USE inmiddle
of negotiations between Commission and generators regarding whether generators
will contribute more money. Thisletter disruptsthe meeting. (Filing 99, at Tr. 123-
27,155 (preliminary injunction transcript).) Kennedy, Holland lawyer billsNebraska
for “meeting with Kate Allen and attending Waste Compact negotiations; conf. with
Ben Nelson re results of meeting. Going over results of previous meeting.” (EX.
354.)
August 16, 1991
Lawyer for Kennedy, Holland bills Nebraska for “attending Waste Compact
negotiations. Nebraskabeing askedto |eave Compact because of uneasiness of waste
producers and US Ecology in negotiating before Nebraska representatives because
of hostile political atmosphere and attitude of Dept. of Environmental Cont.” (EX.
354.)
October 1, 1991
Collier, Shannon law firm of Washington, D.C., (also trial counsel here)
advises “that Nebraska's site suitability requirements would not be violated if US
Ecology’ s disposal facility wereto be located as proposed” despite the fact that part
of the site allegedly contained wetlands and flood plains. (Ex. 593, at JHC02421.)

-20-



October 21, 1991
Dr. Mark Horton, a pediatrician with a master’s degree in public health,
becomes Director of DOH upon the appointment of Governor Nelson. (Tr. 4325,
4337-38.) Horton has no experience in LLRW issues. When he testified at trial,
Horton “could not recall” the details of critical events and details regarding the
license process or meetingswith Governor and othersin the Governor’ soffice. (E.g.,
Tr. 4378-80 (proposal to issue intent to deny without prejudice based on nonrecei pt
of information from USE), 4417-18 (specifics of how 1993 intent to deny decision
was reached or how Governor was informed of that decision).)
October 22, 1991
Rogers sends Ringenberg at DEQ amemo regarding wetlands and questioning
site suitability. (Ex. 3655.)
October 28, 1991
Rogers sends Allen an e-mail regarding site suitability, indicating that Jay
Ringenberg (the DEQ program director) “received the site suitability memo rather
well,” and recounting a meeting between DOH and DEQ legal counsel. (Ex. 403.)
Rogerstestifiesat trial that shetalked to the Governor’ s office about issues regarding
wetlands and how to interpret the regulations. (Tr. 5205-6, 5546.)
About November 18, 1991
Harry Borchert, with DOH, apparently makes a public statement that the site
cannot be licensed because of wetlands and flood plains on the site. This creates a
public furor. Wood complainsto Horton. (Ex. 1012.) Hortontestified that Borchert
was counseled about the statement, though Horton could not recall whether he or
someone else counseled Borchert, or whether he or someone else investigated
whether Borchert made the statement. (Tr. 4439-41.)
December 24, 1991
Nebraskatells USE that application iscomplete. (Ex. 1411, App. A at 14; Ex.
7020.)
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1991
24.78 inches of precipitation at Butte, NE, for this year versus mean annual
precipitation of 23.67 inches. (Ex. 3384, at 2.4-53.)
1991 and 1992
“Turf battle” between DOH and DEQ festers. (Tr. 526.) Wood and Horton
meet with Robak. Wood testifiesthat Robak instructed himthat “the State' s position
[is] that the Department of Health had jurisdiction” and to “make sure that the
Department of Health was completely involved in this issue as they needed to be.”
(Tr. 6671.)
April 8, 1992
Pat Knapp, acting as counsel for the Local Monitoring Committee (LMC), a
group of site opponents, files County of Boyd Local Monitoring Committee v.
Central Interstate Low-Level Radioactive Waste Commission, 4:92CV3137. (Ex.
1536 (docket sheet and selected filings).) The suit contends that the Commission
violated the law by not providing information to the LMC. (The LMC isacreature
of Nebraska statute and was intended to foster communication between residents of
the county where asite was situated, the developer, and the State.) In particular, the
LM C wanted information about an amendment to the funding arrangement between
the Commission and the Mgjor Generators which provided $16.9 million toward the
licensing process. Holding in favor of the Commission, Judge Urbom dismissesthe
case on June 25, 1992. No appedl istaken.
April 14, 1992
Allen sends Randy Wood an e-mail regarding the delay inissuing alicense to
USE in California due to objections to the legislative confirmation of California’'s
chief regulator. In the e-mail, Allen recounts a conversation with a lawyer in the
California Department of Environmental Health. Allen states: “This [California
delay] has got to be a setback for U.S. Ecology’s financial situation. They need a
license in hand before they get any credit with a bank. . . . US Ecology is being
squeezed pretty hard. Wemight want to beina‘headsup’ posture.” (Ex. 312.) The
e-mail also went to Nelson, his chief of staff, and othersin the administration.
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May, 1992-November, 1992

Nebraska forwards second-round technical commentsto USE in May. USE

respondsin November. (Ex. 1411, App. A at 20.)
Summer 1992

Cheryl Roger’s “little lab on the prairie” (LLOP), as the HDR consultants
derisively referred to it (Tr. 1373), is established in Butte, NE. (Tr. 5345.) Despite
the fact that HDR believed the most economical way to handle environmental
monitoring datawasto have an independent laboratory do thework (Ex. 3686 at 10),
DOH insists that a DOH/DEQ laboratory be set up in Butte. (Ex. 941.)

June 25, 1992

Allentakesdetailed notesregarding ameeting with Nelson and site opponents.
Among other things, her notes, next to theinitials“EBN,” indicate the following: “I
can't tell you/promise you that | will stop this’ [but] “he wants it elsewhere’; when
asked about “good faith,” “1f wedon’t proceed fairly, then they will fileasuit against
the state for bad faith” but “I’m not afraid yet”; “Let’ stalk about litigation [without]
giving our plan to the other side-We want to keep them off balance”; “Our best bet
Is to be the under dog who has been taken advantage of by the bad power
companies’; “wehaveto be careful not to get public sentiment against us’; regarding
potential helpfulness of arevised GAO report, “[a]sapublicity toal, if it isdamaging
we'll really useit”; “I must becreative, otherwisethe presswill tireof EBN; little boy
that cried wolf”; “Litigation, we will continue to look at every angle.” (Ex. 1497, at
GOM 35466-73.)

June, 1992 - July, 1992

Nebraska's Auditor of Public Accounts recommends that the DEQ adopt a
budget and atimetable for the project. (Ex. 19 at 10-20.) The auditor notesthat the
absence of adepartmental budget “is the equivalent of a blank check signed by the
ratepayers.” (Ex. 19 at 11.) Auditor notes Nuclear Regulatory Commission had
developed aguideline suggesting alicense review should be completed within a 15-
month time frame. (Ex. 19 at 15.) Wood refuses to adopt a budget or atime table.
(Ex. 19, App. B, at 66-69.) Kate Allen helpsWood write the response. (Tr. 301; EX.
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356.) Allen’snotesindicatethat shetried to convincethe auditor to change hisaudit
findings and state that the auditor “is very much aware of how angry the [ G]overnor
Is.” (Ex. 379.) Horton essentially goes along with Wood about a time table. (Tr.
4488-89.) Horton cannot explain his thinking about alack of a budget. (Tr. 4489-
90.)
July 28, 1992

Nelson has meeting lasting 1.5 hours with Robert Eye, the Kansas lawyer who
had earlier sued Nebraska over the waste site; Jim Selle, a Nebraska site opponent;
Pat Knapp, the LM C lawyer who had earlier sued the Commission over funding of
the waste site; and people on the Governor’s staff, including Kim Robak and Rod
Armstrong, head of PRO. (Tr. 722, 725-29.) At that meeting Knapp argued that
Nelson should require DEQ and DOH to make a decision about whether there was a
“fatal flaw” on the site because of the wetlands before doing any more work on the
license. Nelson responds, “it sounds like common senseto me.” (Tr. 727.)

July 28, 1992

After the earlier meeting that day with Governor Nelson, and inthe Governor’s
absence, Eye, Robak, Knapp, and Rod Armstrong hold further discussions about the
legal details of the“fatal flaw.” (Tr. 729-32.) According to Pat Knapp, Robak asked
her what DEQ’s position was on this issue, and Knapp responded that she was
uncertain, though she believed that DEQ was*simply acquiescing” in the position of
US Ecology. (Tr. 731-32.)) Knapp agreed to submit to Robak a memorandum
outlining her views. (Tr. 732.)

On or about July 31, 1992

Knapp submits the promised memo to Robak (Tr. 732-36; Ex. 966) and a

partial copy islater found in Kate Allen’sfiles (Tr. 733-34; Ex. 385).
About 7 days after July 31, 1992

According to Knapp’ stestimony at trial, Robak calls Knapp and “indicated to
me [Knapp] that she had talked to DEQ. Shedid not say to whom. Shejust said she
had talked to DEQ, that therewas, that they had told her that there was documentation
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to support the position that you could engineer around a fatal flaw, that she would
look into it and she would get back tome....” (Tr. 735.)
August 17, 1992

Alleninforms Kim Robak that she had beenin touch with VVermont Low-L evel
Waste Authority concerning “their lawsuit against their contractor for ‘missing’ a
fatal flaw of wetlands on the selected site” and “drafting a job description for an
attorney position for Steve Moeller to work on legal issueson LLRW.” (Ex. 365.)

August 19, 1992

Allen proposes a meeting to her superiors. She wants to meet with site
opponents and Steve Moeller to do the following: “to take all of the ideas and
potential options and put our collective legal minds and substantive information
together and come up with options for the Governor with an analysis of risks and
possible legal outcomes. (essentially what you asked of the analysts at Monday’s
meeting).” (EX. 366.)

On or about August 20, 1992

Allen’ snotesreflect discussions with someone on Nelson’ sstaff, perhaps Kim
Robak, and the preparation of detailed plansregarding how to change Randy Wood's
mind if Wood decided that wetlands on the site were not afatal flaw. (Exs. 309, 361,
382, 383 (al bearing a Bates number with a GOM prefix, indicated they were
produced from boxesin Allen’s basement containing documents from her tenure at
PRO (Tr. 376-77)).) The notes contain an extensive discussion about the liability of
doing so, including the “good faith” provision of the Compact and the absence of a
good faith obligation under State law. At tria, Allen was asked the following
guestion and gave the following answer:

Q. Wouldyou agreethat it [Ex. 309] appearsto reflect consideration
by two attorneys, yourself and Ms. Robak, about legal options,
and possible legal consequences, of trying to change the mind of
Director Wood on the fatal flaw issue?

A. Yes
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(Tr.378.) Allenadmitsthat these documentswerehiddenin her basement until 2001,
that they “might show bad faith against the State of Nebraska’ and, in any event, that
they were “[a]t |east very damaging.” (Tr. 387.)
September 1, 1992
Allen hasmeeting or discussion with Mike Linder, legal counsel at DEQ. (EX.
1499.) Her notesindicate that they discuss Linder’ s thoughts about the regulations.
Under the caption “Legal conclusion” she writes, among other things, “no prohib. to
h'vng wetland in disposal site.” At another point, shewrites, placing the thoughtsin
brackets, “[no prohibition against engineering].” (Ex. 1499, at GOM47458-59.)
September 2, 1992
Allen speaks with two Local Monitoring Committee (LMC) members. The
LMC is a creature of Nebraska statute generally intended to serve as a voice for
residents of the area in which the site is situated and is comprised mostly of site
opponents. The two LMC members want to talk to Nelson about water on the site
and other concerns. Allen sendsan e-mail to her supervisor (Armstrong) reminding
himthat “LMC can still be used by the Governor to do things he cannot do directly.”
(Ex. 793.)
September 2, 1992
Allenwritesan e-mail to her supervisor at PRO outlining her priorities. Inthe
second paragraph, she types and then writes in her handwriting the following:

Summarizing and following up my discussion with Mike Linder et a

in DEQ concerning their legal analysisthat the floodplain and wet lands
arenot afatal flaw. | need to brief thefolks upstairs and get back to the
LMC. Also, deciding whether we ask Don Stenberg [the Nebraska
Attorney General and a political foe of Nelson's] for an Attorney
Genera’s opinion on the issue. If DEQ says ‘no fatal flaw’ and
Stenberg supports their conclusion, then hello waste dump and send the
National Guard to Boyd County. — | am reviewing all the materials
given to me by DEQ as supporting guidelines, etc. I’m working on a
summary to help present to Kim/EBN. | may need follow-up with DEQ
for some clarification.
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(Ex. 395, at GOM47568.)
September 8, 1992

Pat Knapp, the lawyer for the LMC, writes a letter to Kim Robak indicating
that Allen has sent her “the documentation which supposedly supports NDEQ's
position that one can engineer around flawsinaLLRW site.” (Ex. 975.)

September 14, 1992

On September 14, 1992, Robak responds to Knapp in aterse and formal letter

that DEQ has not taken a position. (Ex. 974.)
Sometime between September 11, 1992 and September 21, 1992

Thenotesof CarlaFelix, an administrative assistant at DEQ, who ismuch later
promoted to program manager of the LLRW program, describe Wood' s account of
atelephone conversation he had with asite opponent, Jim Selle. (Tr. 5009; Ex. 271.)
The notes indicate Wood stated that he would be asking for an opinion from the
Attorney Genera regarding engineered barriers and wetlands and that the site
opponents thought they would have someinput into the drafting of the request for an
Attorney General’s opinion. Wood advises that he was unaware of such an
agreement, but stated he would check with the Governor’s office. He called Robak.
Robak stated that shetoo was unaware of that point. Then Felix’ snotesadded: “They
[meaning Robak and Wood] said they must have a serious discussion of
‘communications’ problems-Randy said some action will be taking place—but
couldn’t say more—| [Felix] teased him saying I'll let my imagination run wild—He
laughed said let it go.” (Ex. 271.) Attria, Felix thought the “action” that might be
taken referred to Kate Allen. (Tr. 5039.)

September 17, 1992 and September 21, 1992

In amemo that is apparently first written on September 17, 1992 and revised
on September 21, 1992, Klein, a DOH lawyer, writes Horton stating that: “The
agencies have similar regulations on site suitability requirements, but have reached
significantly different interpretations of those sections.” (Ex. 775, at PRI 34473.)
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September 18, 1992

Allenisfired. Among other things, her notes reflect that she was told by her
supervisor at PRO that the “ Governor hasdetermined that | amalegal liability.” (EX.
1078, at MOGO00001.) Sheisalsotold“The Governor will help you get ajob if you
agree that you will indicate that it was your decision to leave and that you were
burned out. If not (if thereisbitterness), therewill be no assistance in getting ajob.”
(Ex. 1078, at MOGO00001.) Attrial, Allentestified that “I requested, in exchange for
not saying anything, letters of reference, which they providedtome....” (Tr. 414.)
Allenistoldthat shecan stay until her retirement vestsin October or early November.
(Tr. 158.)

October 5, 1992

Allentakes notes of meeting with LM C members; Pat Knapp, their lawyer; and
Nelson. (Tr. 402; Ex. 355.) Among other things, Allen’s notesindicate, next to the
initials“EBN,” that “it's a poor site, but it may still be alicensable site” and “he dz
not feel he can call amoratorium.” (Ex. 355, at GOM46399). The notes next show
adiscussion about Randy Wood seeking an Attorney General’ s opinion asto whether
or not thereisa“fatal flaw.” (Ex. 355, at GOM46402.) Allen’snotesshow that she
understood that Knapp, the lawyer for the LMC, believed the LM C was supposed to
have input on how it wasworded. (1d. at GOM46400.) Allen had adraft of Wood's
request for the Attorney General’ sopinion in thefiles sheremoved from PRO and hid
in her basement. (Ex. 350, at GOM46162-65.)

October 14, 1992

Wood requests an opinion from Attorney General Stenberg. (Ex. 143.) Among
other things, the opinion request asserted that: (1) “there is no prohibition for the
applicant to reasonably modify the site” to meet site suitability requirements and as
long as the waste disposal structure (as opposed to the larger 320-acre site) was not
in awetland then the site suitability requirements would not beviolated (id. at 4), but
(2) if groundwater discharged within the disposal units and the buffer zone, then the
regulations were not satisfied (id. at 5).
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Mid-October, 1992

Allen leaves PRO job. (Tr. 158.) She takes 19 boxes of documents from the
PRO office and putsthemin her basement. (Tr. 160, 168.) The boxes are hidden by
Allen until her counsel produces them to Nebraska in April of 2001. (Tr. 163-65.)
Nebraska then produces them to the plaintiffs in discovery in this case. Although
Allen invokes privilege against self-incrimination during her deposition (Tr. 166),
Allen testifies at trial about the boxes after being told by Nebraska and the
Commission that they will not request prosecution of her (Tr. 178). Allen admitsthat
some of the documents that shetook appear damaging to Nebraska, particularly those
documents which seem to show aplan to havethe Governor influence Wood if Wood
decided to grant the license. (Tr. 180-81.) Otherwise, Allen’stestimony is replete
with statements that she did not know why she did things or that she did not recall.
At trial, Nebraska points out that Allen suffers from severe recurring depression and
fibromyalgia, both of which adversely affect her ability to recall, and takes several
medi cations, some of which affect her ability to remember. (Tr. 417-21.)

November, 1992

Moeller beginswork asPRO staffer and takesover Kate Allen’sLLRW duties.
He had been an attorney at DOH and DEQ. (Filing 99, at Tr. 167, 169-72
(preliminary injunction transcript).) Earlier, he had worked with Scofield and Allen
onuraniumminingissuesthat involved Scofield’ sstate senatorial district. (Tr. 1678.)

From November, 1992

Moeller works at PRO. During his time at PRO, and like Allen, he attends
various private directors’ meetingswherelicense questions arediscussed. (Tr. 4832-
35.)

November 9, 1992

Assistant Attorney General Willard’ s opinion in response to Wood' s request
IS prepared, stating that “your interpretation of these regulations is legally
defensible.” (Ex. 3932 at 3.)
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November 9, 1992
Moeller calls LindaWillard, and “asked her if she could hold off a couple of
daysinissuingit.” (Ex.51.) Heistold that the opinion was nearly done, and that
Ms. Willard must check with her supervisor to see whether the opinion can be held.
Moeller asked Willard what the opinion said and wastold “there isalegal basis for
DEQ' s position and that it is a defensable [sic] position.” (Ex. 51.) Moeller sends
an email to Kim Robak and Rod Armstrong, the PRO director, recounting this
information. (Ex.51.) Moeller testifiesthat he called Willard at the request of Kim
Robak. (Tr. 1694.)
Sometime after November 9, 1992
Moeller testified that sometime after November 9, 1992, he met with Robak,
Wood, and Horton and, pursuant to Robak’s instructions, he called Willard to
withdraw the request for the opinion. (Tr. 1695.) Moeller testified that both he and
Robak knew that Willard's opinion would support DEQ’ s position, which had been
articulated in the earlier opinion request. (Tr. 1695.) Moeller aso testified that he
had seen a draft of the opinion request. (Tr. 1694.)
November 16, 1992
Randy Wood sends | etter requesting withdrawal of Attorney General opinion.
(Ex. 6102.) Willard’s opinion is never issued.
November 19-20, 1992
Moeller talks with DOH lawyer and is told that DOH will play whatever role
the Governor wants in the LLRW licensing process, but DOH and DEQ cannot
resolvetheir differences. Moeller sendse-mail to Robak and Armstrong stating “we
should be prepared to send out marching orders. . ..” (Ex.54.)
December 2, 1992
A meeting with Wood, Horton, Robak, and Moeller is scheduled for this date.
(Ex. 54.)
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December 31, 1992

Moeller called the NRC and spoke at length with an NRC commissioner and
an NRC staff member. (Tr. 1703-05; Ex. 60.) Among other things, he discussed
whether an LLRW site could be engineered to overcome site suitability problems.
(Tr.1704.) Accordingto ane-mail Moeller sent Robak and Armstrong at 3:16 P.M.
on December 31, “I [Moeller] called Mike Linder, DEQ counsel and let him know
about the substance of my telephone call with NRC.” (Ex. 60.) Moeller's e-mail
concluded by stating, “I’ || keep you posted if | hear anything on DEQ’ sinterpretation
of theregs.” (Ex. 60.)

Afternoon of December 31, 1992

According to Moeller, “Randy Wood called me on, | think New Year's Eve,
December 31%, and basically said we' veresolved our issues surrounding the Attorney
Genera’ sopinion, we need achanceto talk to Kim and the governor.” (Filing 99, at
Tr. 210 (preliminary injunction transcript).) Moeller then sent an e-mail to Robak and
Armstrong stating: “I spoketo Randy Wood late thursday, Dec. 31 and he stated that
he was ready to sit down and talk with the Governor about whatever differences that
DOH and DEQ had concerning their siting regs. issolved.” (Ex. 60.) Moeller added:
“He [Wood] wants to make sure that if he starts getting into areas a [sic] that the
governor does not want to hear concerning licensing issues that he betold to stop his
presentation.” (1d.)

1992

33.34 inches of precipitation at Butte, NE, for this year versus mean annual

precipitation at this site of 23.67 inches. (Ex. 3384, at 2.4-53.)
January 5, 1993

Nelson meets with members of the LMC to discuss litigation regarding the

“community consent” issue. (Ex. 675.)
January 11, 1993

On January 11, 1993, Wood, Horton, Robak, Moeller, and Nelson conferred
in person. (Filing 99, at Tr. 211 (preliminary injunction transcript).) According to
Wood, he told the Governor “we were going to issue a notice of intent to deny . . .
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based upon the fact that there were wetlands on the site, and that those wetlands
caused the dite to fail the site suitability requirement in Title 194 of our DEQ
regulations.” (Filing 99, at Tr. 372 (preliminary injunction transcript).) According
to Moeller, Nelson and Robak asked questions. (Filing 99, at Tr. 212 (preliminary
injunction transcript).) AsRobak testified, “1 believe somebody, whether it was|[the]
Governor, or myself, or somebody else at the meeting made the determination that
Randy needed to be absolutely certain” and Wood “need[ed] to make surethat all the
I’s are dotted, and T’ s crossed with regard to the decision before we announced it.”
(Tr. 652.) The Governor’s office then started making plans to ensure that the “I’s”
were dotted and “T’s” crossed.
January 13, 1993

Moeller put together and sent to Robak a schedule that included: “Assembly
and Review by DEQ-DOH Attorneys of appropriate documents and review of
historical documents’ followed by “review by AG and Governor’ s Office.” (Ex. 62.)
Robak responded to Moeller’s schedule, which had been sent via an email. In
handwriting on a hard copy of the e-mail, she wrote, “Don’t profs—t will be seen by
others-hand carry or call.” (Ex. 786.) “Profs’ was the name for Nebraska' s e-mail
system. (Tr. 465, 641-42.)

January 13, 1993

State of Nebraska, ex rel. E. Benjamin Nelson, Governor v. Central Interstate
L ow-L evel Radioactive Waste Commission and USEcology, Inc., No. 4:93CV 3042,
isfiledin United States District Court for the District of Nebraska. (Ex. 1539 (docket
sheet and selected filings).) LindaWillard with the Attorney Genera’ sofficeislead
counsel. Suit contends that no “community consent” was obtained for Boyd County
site. With the court holding that the notice of the site selection was given to the
Nebraska legislature in February, 1990, the case is dismissed, among other reasons,
because Nebraska' s suit was more than two yearstoo late and time-barred under Art.
IV(I) of the Compact regarding when an aggrieved party state must sue the
Commission. Decision rendered October 8, 1993. (Ex. 1539.) Decision affirmed
June 13, 1994. (Id.)

-32-



January 22, 1993
Despite contrary advice from Collier, Shannon law firm (Ex. 593), Nebraska
Issues intent to deny because the site does not meet site suitability requirements,
including the presence of wetlands. (Ex. 8; Ex. 1411, App. A a 23) USE
subsequently initiates “acontested case” under Nebraska administrative procedures
for appealing agency decisions to challenge the intent to deny. (Ex. 6113.) During
that proceeding, USE discovers some but not all of the damaging e-mailsfrom Allen.
January 22-23, 1993
Jay Ringenberg, the DEQ program manager for the LLRW program, testified
at trial that he was not consulted in any way about theintent to deny decision arrived
at by Wood and Horton. (Tr. 4880-81.) Infact, hewasnot informed of the decision
until about two days before it was announced. (Tr. 2153, 4702, 4879.) He later
learned that Wood had spoken with the Governor’s office prior to the decision, and
that Wood had consulted only with DEQ and DOH lawyers prior to the decision. (Tr.
4880-81.) This greatly upset Ringenberg as he was the designated DEQ employee
whowas primarily responsiblefor the LLRW program. (Tr.4702.) LikeRingenberg,
Rogers, of DOH, testifies that she was “surprised” and “stunned” that she was not
consulted prior tothedecision. (Tr.5258.) Asthe DOH person primarily responsible
for the LLRW program, she had no explanation why she was not consulted prior to
the decision being made. (Tr. 5568-69.)
August 12, 1993
Attorney Bill Lamson, alawyer with Kennedy, Holland, is hired to work on
legal issuesfor DOH with regard to the contested case. (Tr. 7229-33; Ex. 1558.) His
notes reflect that heistold that “Kim [Robak] wants me to coordinate everything but
that is still in the work[s] in the meantime proceed [with] Dept. of Health
representation.” (Ex. 1558.)
August 24, 1993
L amson meetswith Robak, Wood, and Horton. (Ex. 1561, at PRI19493 (entry
captioned “8/24/93 WML").) Itisdecided that hewill represent Nebraska, including
DOH and DEQ, in the contested case proceeding. After that, Kennedy, Holland
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lawyers do extensive legal work and research regarding the contested case filed by
USE, including “political influence,” “jurisdiction of DOH/DEQ,” and
“attorney/client privilege.” (Ex. 1561 at 2, 7, 9.)
August 27, 1993

USE amendsits application, reducing size of tract from 320 acresto 110 acres

and excluding all but one very small wetland. (Ex. 1411, App. A at 24.)
September 3, 1993

Lamson, in a letter marked “PERSONAL & CONFIDENTIAL” and
“ATTORNEY/CLIENT WORK PRODUCT” advises Horton and Wood that: “[I]t
Is our opinion that both the Nebraska Departments of Health and Environmental
Quality have licensing authority over differing aspects of compact facilities.” (EX.
7067 at 7.)

October, 1993

Nebraska withdraws notice of intent to deny the license, and USE then
dismisses the “contested case.” (Ex. 4244; Tr. 1352-53.) Robak becomes Lt.
Governor. She no longer has much to do with LLRW issues. (Tr. 681-82.)

October, 1993-July, 1994

Nebraskasubmitsthird round of technical review commentsto USE in October
of 1993 and February of 1994. USE respondsin May and July of 1994. (Ex. 1411,
App. A at21)

October 25, 1993

State of Nebraska, ex rel. E. Benjamin Nelson, Governor v. Central Interstate
Low-L evel Radioactive Waste Commission and US Ecology, Inc., 4:93CV3367, is
filed. (Ex. 1540 (docket sheet and selected filings).) LindaWillard withthe Attorney
General’ sofficeislead counsel. Nelson contendsthat reduction in the sitefrom 320
acres to 110 acres required “community consent.” Case dismissed on res judicata
grounds on December 3, 1993 because the same issue against the same parties was
presented in 4:93CV 3042 and that claim was dismissed less than 3 weeks before the
filing of the instant case. Because of the duplicative nature of this suit, amotion for
sanctions was filed by the defendants. It is later withdrawn. Order on motion for
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sanctions states:  “Although | find that the motion for sanctions is generally
meritorious, at my specific request counsel for both defendants have graciously
agreed to withdraw their motion.” (1993 WL 738576, at *6.) Decision issued
December 3, 1993. No appeal istaken. (1d.)
December 30, 1993

Notice of removal from Boyd County District Court filed in this court under
the style The County of Boyd and The Boyd County L ocal Monitoring Committeev.
US Ecology, Inc., 4:93CV3435. (Ex. 1541 (docket sheet and selected filings).) Pat
Knapp, counsel for the LMC, islead counsel. Plaintiffs fraud claim is based upon
the lack of community consent. Because the issue is the same as the two previous
“community consent” cases brought by Nebraska and because the plaintiffs here are
closely related to Nebraska, case dismissed on resjudicatagrounds on July 21, 1994.
The decision is affirmed on February 24, 1995, with the Court of Appeals holding
that Boyd County and the LMC are for preclusion purposes one and the same as
Nebraska. (Ex. 1541.)

December of 1993-Summer of 1995

Kate Allen does legal work for site opponents while also working for State
Senator Preister. Senator Preister knows of her “moonlighting” work. (Tr. 127-28.)
Allen has numerous billed conversations with Moeller and Rick Becker. (Ex. 1509,
at M1G007675-77 (9 conferences with Moeller) (period from July 3 to August 26,
1994); Ex. 1510, a MIG007667-69 (7 meetings or conferences with Moeller, 1
meeting with Moeller and R. Becker, 1 meeting with R. Becker) (December 1, 1994
through January 31, 1995); Ex. 1511, at MIG007663-66 (9 meetings with Moeller,
1 meeting with R. Becker, 1 meeting with Moeller and R. Becker, 2 meetings with
Moeller, R. Becker, and Pat Knapp) (February 1-April 15, 1995); Ex. 1512, at
MIG007657-62 (17 meetings or conferences with Moeller, 4 conferences with
Moeller and R. Becker, 1 conference with R. Becker) (April 17-June 16, 1995).)

1993

38.57 inches of precipitation at Butte, NE, for this year versus mean annual

precipitation at this site of 23.67 inches. (Ex. 3384, at 2.4-53.)
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January 3, 1994

USE submits “Baseline Environmental Monitoring Program Report” which
Included dataand analysisthrough June 1993. (Ex. 4311.) USE had started to collect
baseline environmental monitoring data in August of 1992. The LLRW program
required USE to submit 1 year of data and analysis of the datato serve as a baseline
for environmental monitoring should thelicense begranted. (Ex. 6056, at 6056.0010
(NUREG-1388); Tr. 5282-83.)

February 22, 1994 to March 4-17, 1994

Attorney General Stenbergistold that Lamson’ sroleincludes being “involved
in any cases in the LLW area-and by involvement we mean that he actively
participates in briefs, arguments and pleadings to the extent that he believesitisin
the best interest of hisclient.” (Ex. 868.) Moeller and Tim Becker of PRO advise
directorsthat Lamsonwill “ coordinatearesponseto concernsregarding jurisdictional
and regulatory issues between the departments so that the state is speaking with one
voice.” (Ex. 867.) Kennedy, Holland then executes a Master Subconsultant
Agreement with HDR in which scope of services includes representing DEQ and
DOH “astheir attorneysto provide . .. [them] with counsel in the licensing process
for the Low-Level Radioactive Waste Disposal Facility.” (Ex. 1553 at 3.)

August 12, 1994

L amson writes Horton and Wood because K ennedy, Holland had “been asked
to reexamine [its] opinion regarding the jurisdictions of the Departments of Health
and Environmental Quality in light of materials provided by” agency lawyers. (EX.
7068.) In a confidential letter dated April 22, 1994, to Lamson, a DEQ lawyer
outlines the “long, complicated history” of the split of authority between DEQ and
DOH. (Ex. 8083 at 1.) A similar letter from a DOH lawyer acknowledges that the
“applicant has aso raised the authority issue, so its resolution goes beyond practical
functioning between the agencies and affects the relationship of the state and the
applicant as well.” (Ex. 8085 at 4.) After reviewing those materials, Lamson
maintains the views expressed in his earlier opinion letter, but acknowledges that
“there is some support in the legidative history for the position that the Department
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of Health’s authority is completely preempted in the case of alow-level radioactive
waste disposal site.” (Ex. 7068 at 3.)
October, 1994-May, 1995
Nebraska sends fourth and final technical review commentsin October. USE
respondsin May of the following year. (Ex. 1411, App. A at 22.)
December, 1994
Nelson’s PRO office hires Rick Becker, alawyer. Becker had worked as law
clerk to Pat Knapp, counsel to the LMC, and had done work for Knapp regarding
LMC and its opposition to the application. Tim Becker (chief of staff) obtains a
conflict of interest waiver for Rick Becker from LMC. (Ex. 782; Tr. 770-75.) Rick
Becker is assigned to assist Moeller with LLRW issues.
January 10, 1995
Allen has meeting with Moeller and Rick Becker regarding “lawsuits on CIC
appointments and rebate money.” (Ex. 1510, at M1G007668.)
January 20, 1995
Allen has a meeting with Rick Becker regarding “lawsuits on rebate and CIC
appointments.” (Ex. 1510, at MIG007669.)
February 3, 1995
Allenhasameeting with Moeller regarding “ Governor’ slawsuitson additional
Commissioners and rebate money.” (Ex. 1511, at M1G007664.)
February 3, 1995
Complaint filed in State of Nebraska, ex rel. E. Benjamin Nelson, Governor v.
Central Interstatel ow L evel Radioactive\Waste Compact Commission, 4:95CV 3052.
(Ex. 7050 (docket sheet and selected filings).) Lamson islead counsel. Nebraska
contends that the Commission is wrongly withholding federal rebate funds. These
are federal funds disbursed to the Commission by the United States for eventual
payment to the host state. They are not LLRW payments due from USE as the
licensee. The Commission filed a counterclaim contending that Nebraska hasfailed
to account for the proper use of the rebate funds. The suit is settled, with each party
agreeing to dismiss its claims with prejudice. The case, including the claim and
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counterclaim, was dismissed with prejudice on July 17, 1996. (Ex. 7050.) The
Commission agreed to pay Nebraska a portion of the rebate funds and Nebraska
agreed to provide an accounting. (Ex. 5184.)
February 3, 1995

Complaint filed in State of Nebraska, ex rel. Benjamin Nelson, Governor v.
Central Interstate L ow-L evel Radioactive Waste Commission, 4:95CV3053. (Ex.
1542 (docket sheet and selected filings).) LindaWillard islead counsel. Nebraska
contends that it had a right to a second voting commissioner and a right to a third
non-voting commissioner. Finding that Nebraska did not have a right to unequal
representation on the Commission, the complaint is dismissed on October 23, 1995.
No appeal istaken. (Ex. 1542.)

April 18, 1995
Allen has conference with Moeller regarding “CIC lawsuits.” (Ex. 1512, at
MIG007658.)
April 20, 1995
Allen has a conference with Moeller regarding, among other things, “CIC
lawsuits.” (Ex. 1512, at MIG007658.)
May 1, 1995
Allen has aconference with Moeller and Rick Becker regarding, among other
things, “rebate lawsuit.” (Ex. 1512, at M1G007659.)
May 2, 1995
Allen has a conference with Moeller and Rick Becker regarding, among other
things, “rebate lawsuit.” (Ex. 1512, at M1G007659.)
May 3, 1995
Allen has aconference with Moeller and Rick Becker regarding, among other
things, “CIC lawsuits.” (Ex. 1512, at MIG007659.)
May 8-9, 1995
Kennedy, Holland lawyers, among others, are shown as recipients of an
“analysis of financial assurance requirements’ prepared by John Wittenborn and
Kathryn McMahon of Collier, Shannon. (Ex. 1567.) Kennedy, Holland lawyer
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receives draft of letter to USE and an attachment requesting additional information
on financial assurance from USE. (Ex. 1568.)
May 18, 1995
DEQ, DOH, and “the Governor’'s Policy Research Office” enter into an
“Amendment to Contract of September 27, 1993.” (Ex. 1551.) It provides that
Kennedy, Holland will do “[alny work performed at the request of the Governor’s
Policy Research Office which specifically relates to the relationship with the low
level radioactive waste compact or other low level radioactive waste issues.” (ld. at
PRI119442.) It also providesthat Kennedy, Holland will do “[a]ny work requested by
[DEQ or DOH] relative to the low level radioactive waste compact and low level
radioactive waste activities in areas which are not reimbursable by the license
applicant.” (1d.)
June 8, 1995
Allen hasaconference with Moeller regarding “rebate lawsuit.” (Ex. 1512, at
MI1G007661.)
July 11, 1995
USE advises Nebraska that its application is complete. (Ex. 4870.) USE's
application is now 30,000 pageslong. (Tr. 4645.)
July 26, 1995
Nebraska advises USE that: “No further application related information will
be accepted, unless requested by State reviewers.” (Ex. 21.) Nebraska states that:
“Webelievethefinal review activitieswill take approximately oneyear to complete.”
(1d.)
March 1, 1996
Moeller sends an e-mail to Tim Becker (chief of staff), Jean Lovell (then head
of PRO), Rick Becker, and Trent Nowka, all of the Governor’s staff or with PRO,
stating that: “I would like Sen. Wesley to run an amendment onto LB 1201 cleaning
up the Health statute which exempts Health from being involved in the licensing of
aClCfacility ....” (Ex.851.) Moeller addsthat “I think the monitoring commite
[sic] isok with it.” (Ex. 851.) Lamson testifies that this was never done because
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“there was a concern that if either Department went into the legislature with a
statutory amendment, there would have been a big free-for-al . ...” (Tr. 7304.)
March 4, 1996

Moeller sends an e-mail to Tim Becker, Jean Lovell, Robak, and Rick Becker
reciting a conversation Moeller had with Dr. Zidko, who is afervent site opponent.
Zidko is disturbed that Nelson attended a fund raiser to which HDR contributed
money. Moeller recounts that Zidko “wants some ‘sign’ or indication that the
governor isstill ontheir side.” (Ex.852.) Tim Becker responds: “The Governor just
replaced Dick Coyne with Greg Hayden [as a Commissioner], won't support
legidation that doesn't have Save Boyd's support, introduced legidlation and is
recelving criticism from generators, developer, and compact relating to shared
liability, Randy W. isfollowing up at the Governor’ srequest regarding Doc’ srequest
for an expedited decision.” (Ex. 853.) Becker then concludesthee-mail, “What other
sign does hewant?’ (1d.)

September 30, 1996

After giving Nebraska an opportunity to present information on the question,
which Nebraska declines, the Commission sets a firm deadline for Nebraska's
completion of the license review. That deadline is January 14, 1997. (Ex. 1543,
filing 128 at 3.)

November 27, 1996

Complaint filed in State of Nebraska, et al. v. Central Interstate Low-L evel
Radioactive Waste Commission, 4:96CV 3438. (Ex. 1543 (docket sheet and sel ected
filings).) Nebraska contends that the Commission had no right to set a schedule for
completion of the license review. Lamson is lead counsel for Nebraska. Judge
Urbom holdsto the contrary, and judgment is entered for the Commission on October
15, 1998. On August 16, 1999, the Court of Appeals affirms the decision. (Ex.
1543.)
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December 17, 1996

Nebraska requests hydrograph data “from 1/95 to the present time.” (Ex.
1273.) The letter assures USE that: “The data so gathered is to be used in our
ongoing environmental surveillance activities, not theformal technical review.” (1d.)

January 14, 1997
Nebraskafails to meet deadline established by the Commission.
Late January, 1997
Horton leaves as DOH Director. (Tr. 6222-23.)
Early February, 1997

Dr. David Schor starts as DOH decision-maker. Like Horton, Schor is a
pediatrician with amaster’s degree in public health. Heisnot apolitical appointee.
Rather he is chosen because Deb Thomas, who would have taken over for Horton,
declared a conflict of interest because her husband did legal work for a Nebraska
power generator. Although Nelson appointed Schor, thereisno evidencethat hetook
apersonal interest in selecting Schor, who had been with DOH in another position.
That selection was made at the suggestion of Thomas. Like Horton, Schor had no
experience in low-level radioactive waste issues. (Tr. 6223-26.)

May 28, 1997

Wood has a meeting with Jacobson, Wittenborn, Schor, and Ringenberg, and
Jacobson takes detailed notes of the meeting. (Ex. 5405.) Jacobson’s notes reflect
that Wood asked, “How can you possibly contemplate issuing alicense to acompany
that is near bankrupt” and “Wood noted that there was an article in the WSJ saying
not to buy AEC.” Wood directs the hiring of a“Financial Analyst” or “Investment
Banker” and “Not an accountant.” Jacobson isto do the screening, with the help of
John Wittenborn. Ringenberg “will decide who to hire & then Randy will approve.”
(1d.)

Summer 1997

Wood tells Ringenberg to contact W. Don Nelson (no relation to Governor
Nelson) regarding the hiring of afinancial analyst. (Tr.2227-28.) Wood and W. Don
Nelson arefriends. (Tr. 2228.) W. Don Nelson knew Wood in Wyoming when W.
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Don Nelson served that State’'s Governor as the chief of staff and Wood served as
director of Wyoming's equivalent of the DEQ. (Tr. 959.) W. Don Nelson had
recommended Wood to Governor Nelson. (Tr. 959.) W. Don Nelsonisaso aclose
friend and political confidant of Governor Nelson. (Tr. 958.) W. Don Nelson later
became a member of Nelson's senatorial staff, serving as his State Director. (Tr.
958.) Ringenberg contacts W. Don Nelson who in turn suggests the firm of Conley,
Smith. (Tr. 2229-30.) W. Don Nelson then worked for acompany related to Conley,
Smith. (Tr. 1422-23, 2229, 2377-79.) After HDR conducts interviews of various
candidates including Conley, Smith, HDR hires Conley, Smith and the contract is
Issued on a “sole source” basis. (Tr. 2232.)
June 17, 1997

USE filesadeclaratory judgment action against DOH, DEQ, and the Directors
In state court. (Exs. 1405, 1545, 1545a, 1545b (opinions, docket sheets).) Despite
the fact that USE’s “404” permit from the Corps of Engineers was about to expire,
DEQ and DOH informed USE that if it used the permit to mitigate the insignificant
wetland, then its license could be denied because USE would be deemed to have
“commenced construction” without alicense. On February 26, 1998, Judge Steven
Burnsof the District Court of Lancaster County, Nebraska, ruled that the Department
of Health “ does not have statutory authority to review, consider, or ruleonthelicense
application that has been filed by US Ecology for alicense to construct the disposal
facility designated by the Compact.” (Ex. 1405 at 16.) He also grants the relief
sought by USE. Nebraska appeals, seeksastay, and the decision is stayed on May
4,1998. (Ex.1545b.) Afterthefinal license denial decision by DOH and DEQ), the
Nebraska Supreme Court, refusing to address whether DOH had authority, declares
that the matter was not ripe when it was decided by Judge Burns and vacates his
decision. (Ex. 1545.) The Nebraska Supreme Court’s decision is rendered on
October 29, 1999. (1d.)

Summer, 1997

Directors are briefed on Final Evaluation Findings submitted by the

consultants.
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August 20-25, 1997

State of Nebraska Final Evaluation Findings (Exs. 1346, 1410, and 5475)
regarding groundwater, surface water, and financial assurances are prepared by HDR
and JHC, the entities heading up Nebraska sindependent consultants, and thereview
managersfor each of those areas. These documents, presented to theagency directors,
represent the final views of the consultants. Regarding groundwater, surface water,
and financial assurance aspects of the license application, they find that the
application hascomplied with therequirementsfor issuance of alicense. Specificaly
regarding financial assurance, the consultants recommend the use of a conditional
license requiring the applicant to provide necessary documentation regarding
construction financing within 120 days after the issuance of the license. (Ex. 1346
at 27.)

August 22, 1997

Complaint in 4:97CV 3267, State of Nebraskav. Central Interstate L ow-L evel
Radioactive Waste Commission, is filed. (Ex. 1544 (docket sheet and selected
filings).) Lamson islead counsel. Nebraska asserted that it had the right to veto
waste exports and waste imports. Holding that Nebraska had no veto power over
waste exports, and that the waste import issue was not a live controversy, the case
was dismissed and judgment was entered for the Commission on November 23, 1998.
(Ex. 1544.) The decision was affirmed by the Court of Appeals on April 4, 2000.

(1d.)

September, 1997

First Conley, Smith report delivered. (Ex. 610.) Report states that AEis“in
arelatively weak financial position” and “it isdifficult to see how the Company could
finance the $82 million required to construct the proposed facility in Boyd County
without guarantees from the major generators . . . .” (ld. at 11.) At trial, Conley
stated that his understanding of the scope of Conley, Smith’'s work excluded
consideration of whether the major generators or the Commission could provide
financing. (Tr. 2391-96, 2428-29, 2444-45.)
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September 10, 1997

A meeting is held where Wood, Ringenberg, Smith (with SEG), Wehrwein
(former fiscal officer for DEQ and then a consultant to JHC), Jacobson, Schor,
Conley (with Conley, Smith), and Penner (with Conley, Smith) are in attendance.
(Ex. 5559.) Conley “Gave conclusions’ and those were: “That without guarantees,
AEC cannot finance the project based on its own balance sheet.” Penner states:
“Problems stemmed from acquisitions in late 1994. Much debt on baance
sheet—Highly leveraged.” (1d.)

September 11, 1997

Wood and Jacobson discuss Jacobson's final evaluation findings regarding
gualifications of the applicant discussed in Section 8.2 of the DSER. (Ex. 5533.)
Wood tells Dale Jacobson to change his “acceptable’ position regarding financial
gualifications of the applicant to “unacceptable.” (Ex. 611, at JHC03770.) Jacobson
refuses, but statesthat he could call it “inconclusive.” Wood directs Jacobson to call
it “inconclusive” in the final evaluation findings, but “then we could call it
‘unacceptable’ inthe DSER.” With that disingenuous suggestion, Ringenberg and
Jacobson “disagreed.” (Ex. 611, at JHC03770.) Jacobson doesadd crypticlanguage
to the Draft Safety Evaluation Report (DSER), in Section 8, to the effect that “[a]
final evaluation of USEcology’ sfinancial qualificationswill beconducted at thetime
that draft and final license decisions are made.” (Ex. 1411, at 8-8.) Nonetheless,
Section 10, without equivocation, states that USE has provided the necessary
financial assurancefor construction and suggeststheissuance of aconditional license
requiring USE to provide construction financing within 120 daysafter issuance of the
license. (Ex. 1411, at 10-3.) Specifically, “US Ecology has demonstrated that it
meetsthefinancial criteriaestablished by the State of Nebraskato construct, operate,
and maintain an LLRW disposal facility.” (Ex. 1411, at 10-3.) Nebraska applies
DEQ regulation Title 194, Chapter 6, Section 001 and DOH regulation Title 180,
Chapter 1, Section 012.22 and concludes that they have been satisfied. (Ex. 1411, at
10-7.)



October, 1997

Nebraska's Independent Performance Assessment (IPA) is released. (Ex.
3124.) This report, prepared by an independent Nebraska consultant, advised that
even under cautious (“conservative’) scenarios the long-term performance of the
structures after closure easily satisfied regulatory criteria regarding radioactive
exposurefor humans. (Ex. 3124, e.q., at9.) Usingacomplex mathematical analysis,
aPh.D. in mechanical engineering examined the performance of the structures over
a 10,000-year time frame. He found that the dosages humans would likely be
exposed to were well under the regulatory limits for radioactive exposure regarding
the whole body, the thyroid, and other organs. (Ex. 3124, at vii.) Using a cautious
approach, the IPA assumed that soils and sands under the structure and to the site
boundary were entirely saturated with water. (Tr. 1996-97, 2055-56.)

October, 1997

Nebraska releases its “Draft Safety Evaluation Report” (DSER) which
“presents the results of the LLRW Program’s technical review of the license
application” and “provides the technical basis to allow the LLRW Program to
determine if the facility meets applicable State laws and regulations, and if the
facility’s design, physical features, and safety systems are technically acceptable.”
(Ex. 1411, Exec. Summ. at 2.) Regarding the site location, including geologic
features, and surface water and groundwater conditions, “the LLRW Program
determined that the data, analysis, andinformation presented in USEcology’ slicense
application are acceptable.” (I1d., Exec. Summ. at 5.) Regarding financial assurance,
“the LLRW Program determined that the data and information presented in US
Ecology’'s license application are substantially accurate, clearly presented, and
acceptable.” (1d., Exec. Summ. at 8.) Specificaly, “US Ecology has provided
documentation that reasonably demonstrates that they can obtain the necessary funds
to cover the estimated costs of conducting licensed activities over the planned
operating life of thefacility, including the cost of construction and disposal.” (ld. at
Section 10, page 10-11.)
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October, 1997

Nebraskareleases an “Info Guide” to the public. It tellsthe publicthat: “The
DSER determines if the facility meets applicable state laws and regulations.” (Ex.
3126, at 3126.0011.) Italsotellsthepublicthat DOH and DEQ will follow aspecific
procedure before ultimately issuing or denying a license, that is, the DSER will be
followed by: noticeof public hearing, 90-day public comment period, public hearing
onthe DSER, issuance of responsesto comments made at the public hearing, issuance
of final Safety Evaluation Report (SER), issuance of proposed license decision, 90-
day public comment period, public hearing on proposed license decision, issuance of
response to comments made at the second public hearing, issuance of final version
of SER, and issuance of license decision. (ld. at 3126.0006-07.)

January 21, 1998

Dr. John Osnes, who had previously authored a report for the State of South
Dakotain November of 1990 that wascritical of the Boyd County site (Ex. 3447; Tr.
5594-95), has been retained by the LMC to critique the DSER. He makes a secret
oral status report to the secretary of LMC. The secretary transcribes her notes and
faxesthemto Pat Knapp, lawyer for LMC. The notesreflect such statementsas. (1)
“John is not optimistic that he can shoot holesin Section 2 [of the DSER regarding
groundwater and surface water]”; (2) “Esp. on SW corner-no reason to believe there
will be springs, even in a wet year. In other words. The site will work.”; (3)
“HONESTLY, thereisno solid evidence of violation of REGS.”; and (4) “Osnessaid
that To be frank on any site there will be deficiencies and they will be engineered
around for whatever project you are doing.” (Ex. 706, LMC0002324-2325
(capitalization and punctuation asin the original).) At thetria of this case, Knapp
admits receiving the report, but denies any awareness of it. (Tr. 1326-29.) Osnes
subsequently is retained by Nebraska as an expert in the trial of this case. Heis
vigorously cross examined on these notes by counsel for the Commission during the
trial of this case. Although qualifying some of the words and stating that he was
misquoted as to others, Osnes does not deny making the substance of the statements
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attributed to him. (Tr. 5782-5802.) Rather, he states that new information later
changed the views expressed in his oral status report.
February 4, 1998
Public comment period ends.
February 2-5, 1998

Public hearingsin Boyd County. Dr. Osnes, then an expert for the LMC (and
later for Nebraska), provides information at the public hearing critical of the DSER
(Ex. 3130A) despite contradictory statementsin asecret January 21, 1998 oral status
report to the LMC. (Ex. 706.) Dr. Arden Davis, another expert for the LMC, also
provides expert information critical of the application at this public hearing. (EX.
5670, at 5670.0102-116 (oral testimony); Ex. 3130C (written report entered into
record of hearing).) Like Osnes, Davisisalso called asan expert by Nebraskain the
trial of thiscase. At trial, Davisadmitsthat he had afundamental misunderstanding
of Dr. Taylor's local groundwater model (it predicted that there would be no
groundwater discharge); that is, Daviswrongly believed that Taylor used a.17-inch
per year recharge rate whereas Taylor in fact used a four-times greater (.7-inch per
year) recharge rate. (Tr. 6563-64.)

February through May, 1998

Starting in February, Cheryl Rogers reduces her involvement with the LLRW

program. She ceases all activity in May, 1998. (Tr. 5478.)
March 17, 1998

Ringenberg and Rogers have a meeting with all review managers except
Carlson and Wehrwein. (Ex. 576, at JAD000641-42.) Jacobson takesdetailed notes.
Next to and following thename“Jay R.” Jacobson writesthe following observations,
among others, “Directors say that we must be done by June ??. Date unknown.” (Id.
at JAD000641 (emphasisin original).) He also notesthat Ringenberg said: “Wood
Issues,” “Groundwater—All facets,” “ Qualsof Applicant,” and “Alternatives’ withthe
following language circled: “Rest are fixable.” (Id.) Then Jacobson describes a
process where review managers submit “‘bulletized’ response” on “Significant
Issues’ to the Directors. (1d. at JAD000642.) Then: “Directorswill comment, add,

-47-



delete, etc. If RM [review manager] & Directors disagree, so beit. Then document
will be written by the RMs, the Program, the Directors. No one will ‘take
ownership.”” (1d.)
April 9, 1998

Wood and Schor have ameeting with Ringenberg, Rogers, Carlson, Jacobson,
Butterfield, Smith, and others from DEQ and DOH. (Ex. 576, at JAD000633-36.)
Jacobson takes detailed notes. His notesreflect these words: “ 3 Documents,” then,
with the words for each category circled, “Response to Comments >SER>Decision
Document.” (1d. at 000634 (emphasisinoriginal).) Jacobsonwrites: “Wood intends
to meet with the RMsto ‘discuss' thereviewery'] significant issues. May not write
thisdown.” (1d. at 000634.) Next to Woods name, Jacobson writes. “3 MAJOR
ISSUES’ and then “ Groundwater[,] Qualificationg],] Alternatives.” (1d. at 000635.)
Next to Woods' name, and the words: “The Pivotal Issue,” the following language
appears. “Groundwater--Inspite [sic] of our analysis.” (1d. at 000635.)

May, 1998

Second Conley, Smith report submitted. (Ex. 5710.) Despite AE raising $1.9
million of equity capital, the report states. “[o]ur opinion has not changed.” (1d. at
5710.0003.) That is. “We continue to believe the Company does not have the
capability to develop the Boyd County Project without assistance from the major
generators of waste.” (1d.)

June 8, 1998
USE submits “1997 Environmental Monitoring Report” to Nebraska on June
8, 1998. (Ex. 1297.) Among other things, the report includes hydrographs for
calendar years 1995, 1996, and 1997.
June 27, 1998
Marvin Carlson, review manager for theareawhich dealt withgroundwater and
surface water, submits his draft of responses to the public comments. (Ex. 141; Tr.
2826.) Hisresponsessupport USE’ sposition. For example: (1) “Thedisposal facility
Isnot within ahydrogeologic unit and isabove any potential groundwater level” (EX.
141, at ALG51683), (2) “An underlying buffer zone is described in the application”
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and“[s]cenariosareanalyzedintheapplication for direct rel ease of contaminantsinto
the groundwater negating reliance on either natural or engineered barriers’ (id. at
ALG51684), (3) “The piezometric surface from a subsurface unit, as measured in a
well, could be higher than ground-level without saturation at the surface” (id. at
ALG51685), (4) “The disposal facility is above any potential groundwater level, is
not in a wetland, and no part of the site lies within a 100-year floodplain” (id. at
ALG51686), and (5) “There are no flowing wells or springs on site” (id. at
ALG51687).
July, 1998

Nebraska' s specialy retained lawyer Lamson has the impression that license

will be granted, but with conditions. (Tr. 7282).
On or about July 14, 1998

Wood and Schor probably make the license denial decision in the presence of
Jacobson, Ringenberg, Smith (the SEG consultant), and lawyersfrom DEQ and DOH.
(Ex. 587; Tr. 2318-19, 2358-59.) Carlson, the review manager for site suitability, is
not present. Contrary to the sequential process outlined in the Info Guide, Wood and
Schor decide to collapse several steps of the processinto one. Rather than finishing
and publishing the review managers response to comments on the DSER, then
preparing and publishing the SER, and after that issuing atentative license decision,
Wood and Schor direct that these three documents be prepared all at once and
available “by 8-4-98 or shortly thereafter.” (Ex. 587, at JAD000884.) Except for
Jacobson and Smith, no review managers are present at this meeting. Before
discussing the “Decision Document,” Ringenberg hands out legal memorandum on
“Executive Privilege.” (Ex. 587, at JAD000885.) After that, they discuss “issues.”
Next to the name “Carlson,” Jacobson’s notes reflect the following: “Engineered
Barriers’; “Depth to Groundwater”; “Groundwater Discharge to the Surface”;
“Capillary Action”; “The Ditch”; and “Hydrographs.” Next to Jacobson’s name the
notes state: “Qualification Update—Conley Smith” and “Company Viability.” (Ex.
587, at JAD000885.) Next to theinitials for Randy Wood, Jacobson writes. “The
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hearing will not be held Before the election. Wood expectsit will take 4 days & will
be very vocal.” (Id. at JAD000884 (emphasisin original).)
July 18, 1998

Craig Osborn with HDR sends e-mail to other consultants relating a surprise
visit of DEQ employees on the previous day (July 17, 1998). (Ex. 211.) Thee-mail
notes that the DEQ employees “made an unannounced visited [sic],” “[t]he visit
consumed the day,” and “[t]hey spent their time trying to figure out how to spin
responses, evaluations, and the SER/EIA so that they would support Randy’s no go
decision.” (Id.) Osborn observed that “[t]heir conclusion was that first they must
compose the decision document and then find the technical support or lack there of
[sic] for the decisions.” (Id.) A meeting schedule is then set out. The review
managers “may be asked to meet with Randy . . . to reconsider their response to
comments.” (1d.) Osborn goeson to state that the “mission impossible aspect of this
Isthat parallel to the decision document discussions you and | [and others] .. . areto
preparethefina SER, EIA, and Response to Public Comments so that they are ready
for print on the 31%.” (1d.)

July 24, 1998

Barry Butterfield, theenvironmental review manager; Marvin Carlson, thesite
characteristics review manager; Dale Jacobson, the qualifications review manager;
and JimWehrwein, thefinancial assurance review manager; together with most other
review managers, meet with Wood and Schor to discuss the “Decision Document.”
(Ex. 587, at JADO0088S; Tr. 1944-46.) Thereview managerslearn of the decision.
Somearesurprised. (Tr. 1944-46.) Somevoicetheir disagreement. Butterfield told
Wood and Schor that the decision wasinconsi stent with theindependent performance
assessment and “that the decision wastechnically unsupportable.” (Tr. 1945.) Wood
responded by stating: “this decision is not about heath and safety, it's about
regulatory interpretation.” (1d.) Wood did not explain what he meant. Other review
managers object to the decision. Dale Jacobson explicitly disagreed with thelicense
denia decision regarding financial qualifications and characterization of relocation
of the swale as an engineered barrier. (Tr. 1946.) Jacobson’s notes indicate these
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topics were discussed: “Depth to Water Table’; “Buffer Zone for Environmental
(vertical) Monitoring”; “Engineered structures—substitute for suitable site’;
“Groundwater dischargeto surface’; “ Site Defi ciencies—Require active maintenance’;
and “Financial viability.” (Ex. 587, at JAD000888.) There is no indication that
Marvin Carlson expresses an opinion on the Directors decision at this meeting.
July 27, 1998

Craig Osborn, of HDR, collects responses to public comments on the DSER.
Theseresponses were drafted before the announcement to review managers of Randy
Wood's “no go” decision. (Ex. 467.) Osborn distributes these initial drafts to the
review managers with the following comment: “Please review the responses, note
areas of disagreement requiring modification, indicate suggested corrections, and
return the responses by 9:00AM. Thursday, July 30". FYI. [T]he Department’s
commentsand regul atory positions have not been incorporated into thisversion of the
responses.” (Ex.467,at HDR36732.) Despitetheinconsistent position helater takes
on July 30, 1998, Marvin Carlson, the review manager for the area dealing with
groundwater and surface water, makes no suggested changes to the response to
commentsdistributed by Osborn. (Tr.2712,2781-87.) Theseresponsestocomments
are wholly inconsistent with Carlson’s and Nebraska' s later reasons for the denial of
thelicense. For example: (1) regarding criticismsthat groundwater or surface water
characteristics of the site serve as pathways for radionuclides, “[t]he LLRW Program
conducted an independent performance assessment of groundwater releases and
confirmed that releases would be below regulatory limits at the facility boundary”;
“[t]he LLRW Program has determined that the siteisgenerally well-drained and free
of areas of flooding and frequent ponding”; “[slurface saturation may exist for
periods extending from several minutes to several days’ but “[t]here are no flowing
wells or springs on site” (Ex. 467 at 34); (2) regarding concerns about the buffer
zone, “[t]he buffer zone is of adequate dimension to carry out environmental
monitoring activities and mitigation, if needed”; “[a]ln underlying buffer zone is
described in the application as extending from near zero to about 20 feet [ . . . ] [t]his
buffer zoneisadequately designed for an aboveground vault facility” (Ex. 467 at 54);
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and (3) regarding concerns that groundwater levels are higher than the bottom of the
disposal cells, USE “submitted new groundwater hydrographs for the years 1995,
1996 and 1997” and as aresult “[t]he LLRW Program reevaluated the disposal unit
design considering the new groundwater levels and determined that the bottom of the
disposal cells, the basemat, is above the highest observed groundwater level”; “[t]he
disposal facility is not within a hydrogeologic unit and is above any potential
groundwater level” (Ex. 467 at 143).
July 30, 1998

Review managers, Osborn, and Ringenberg assemble before the Directors to
discuss the “Decision Document.” (Ex. 214.) Marvin Carlson, review manager for
site characteristics including groundwater and surface water, informs the Directors
that he now concludes that groundwater is a problem despite the fact that he had
previously believed otherwise. Carlson states that he bases his opinion on the
hydrographs submitted by USE on June 8, 1998. (Ex. 140, a ALG51675,
ALG51679-80.) Unlike all the earlier reviews of technical information regarding
hydrology in which he consulted technical experts, Carlson, a geologist who
professes no expertise in hydrology (e.g. Tr. 2677, 2744-45), has no substantive
consultations with any of the several hydrologists on Nebraska' s technical review
team regarding the hydrographs. (Tr. 2615 (all technical reviewers were “highly
qualified”), 2692 (four hydrologists), 2725 (no * communication or conversation with
any other living human being” after receipt of hydrographs and before July 30).) He
makes his judgment simply by looking at the peaks in the hydrographs. (Tr. 2691
(“visual inspection”), 2697 (now, plateaus and not spikes), 2743 (“eyeballed” them).)
He performs no quantitative or statistical analysis. (Tr. 2692 (no technical review
undertaken), 2698-99 (no comparison to precipitation data, no well-by-well
comparison of old and new hydrographs), 3006-08 (no numerical comparison of the
early and later hydrographs to assess the differences, if any, in the duration of time
water was near the surface).) Carlson works for the Conservation and Survey
Division of the University of Nebraska. (Tr. 2587, 2941.) The Conservation and
Survey Division's LLRW work for DEQ was billed at several hundred thousand
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dollars. (Tr.2709.) DEQ has*“longstanding rel ationships’ with the Conservation and
Survey Division, which does “alot of work” under “severa” contracts to provide
services for DEQ in addition to services under the LLRW contract. (Tr. 4861-62.)
Probably August 3, 1998

Wood meets with Nelson in Milwaukee, Wisconsin, to discuss the intended
license denia decision. (Tr. 6880.) Nelsonisin Milwaukee attending a meeting of
the National Governor's Conference where Nelson is on a natural resources
committee. (Tr. 6882.) Wood was also scheduled to attend that meeting because he
“staffed” Nelson’ s participation on the natural resources committee. (Tr.6882.) Tim
Becker, Nelson’s chief of staff, and Rick Becker, one of the PRO staffers assigned to
LLRW issues, are also present when Wood meets with Nelson on the license issue.
(Tr. 6462-64.) According to Rick Becker, Nelson is told that a tentative license
denia decision will be announced, and nothing moreis said. (Tr. 6464.) That is,
according to Becker, Nelson asks no questions and Wood gives no details. (Tr.
6464.) Apparently no notesarekept. According to Becker, the meeting with Nelson
was scheduled some days before the day the meeting was actually held. (Tr. 6465.)
Schor testifies that several days before the Milwaukee meeting Wood consulted with
him about meeting with the Governor. (Tr. 6395.) Schor testified that hetold WWood
that the Governor should be informed, although Schor was not interested in being
present or participating in the discussion. (Tr. 6358, 6394.) Nelson and Wood then
have telephone conference with Lamson and notify him of the decision. (Tr. 7195.)

August 5, 1998

Nebraska issues the proposed license denial decision to the public for
comment. (Ex. 5752.) The proposed license denial is based on the following
reasoning: (1) because of the high groundwater table, “The Site Lacks Sufficient
Depth to the Water Table,” citing DEQ regulation Title 194, Chapter 5, Section
001.01G (Ex. 5752 at 4); (2) because of the high water table,” The Site LacksaBuffer
Zone of Adequate Dimension Beneath the Disposed Waste,” citing DEQ regulation
Title 194, Chapter 5, Section 003.01H and DOH regulation Title 180, Chapter 1,
Section 012.28A7 (Ex. 5752 at 5); (3) because USE proposesto relocate the swale,
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“Engineered Structures and Barriers are Planned Substitutes for a Suitable Site,”
citing DEQ regulation Title 194, Chapter 5, Section 001.02 (Ex. 5752 at 5); (4)
because of the high groundwater table, “Ground Water Discharges to the Surface
Within the Disposal Site,” citing DEQ regulation Title 194, Chapter 5, Section
001.01H and DOH regulation Title 180, Chapter 1, Section 012.26A6 (Ex. 5752 at
6); (5) because the high groundwater table will intercept the leachate collection
system, “There is a Need for Continuing Active Maintenance After Site Closure,”
citing DEQ regulation Title 194, Chapter 5, Section 002.02A and DOH regulations
Title 180, Chapter 1, Sections 012.12G and 012.25 (Ex. 5752 at 7); (6) because the
Departments conclude that USE and AE do not have the capacity to finance the
proposed project, “US Ecology Has Not Demonstrated that It is Financialy
Qualified,” citing DEQ regulation Title 194, Chapter 6, Section 001 and DOH
regulation Title 180, Chapter 1, Section 012.33 (Ex. 5752 at 7); and (7) because USE
did not appropriately address likely accidents such asatruck fire inside the entrance
tothefacility or addressthe offsite consequences of such an accident, “The Radiation
Safety Program Does Not Adequately Address Accidents,” citing DEQ regulations
Title 194, Chapter 3, Sections 003.11 and 004.03 and DOH regulations Title 180,
Chapter 1, Sections 012.08K and 012.09C (Ex. 5752 at 8).
August 6, 1998

Nebraska does not follow the procedure set out in the “Info Guide” that was
distributed to the public in October, 1997. That is, Nebraska does not use the
following sequence: (1) the issuance of a response to public comments by the
experts, (2) followed by a Safety Evaluation Report (SER), (3) followed by the
proposed license decision. (Ex. 3126, at 3126.006.) Instead Nebraska collapsesthe
process into one. By so doing, no one is required to “take credit” for a particular
position, and an effort is made to make the scientifically-based documents (the
response to comments and the SER) appear consistent with the decision document.

November 9, 11, and 12, 1998

Public hearings held. (Filing 463 at B (63) (Order on Final Pretrial Conf.).)

At the public hearings, USE presents a vigorous point-by-point rebuttal to the
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proposed license denial decision. In particular, USE presents the testimony of Dr.
Stewart Taylor, a Ph.D. in hydrology from Princeton. (Ex. 1323.) Dr. Taylor had
prepared the computer groundwater model sand other sophisticated hydrological data
that Nebraskarelied oninthe DSER when finding that there were no water problems.
Among other things, Dr. Taylor explains that the 1995-1997 hydrographs are
statistically no different than the 1992-1994 (wet year) hydrographs that were
available to Nebraska and reviewed in the DSER. (Ex. 1323, at 772-79, 783-84
(testimony); Ex. 1330, at USE104261-63 (written response) & USE104269 (Figure
1-4, BAO-13 Hydrograph (1992-1997).) USE also providesevidencethat its parent,
American Ecology, has reduced its long-term debt to under one million dollars,
improving its balance sheet by about $40 million. (Ex. 1330, at 1203 (testimony of
DeOld); Ex. 1330, at USE104296 (written response).) USE offers to build only 4
class A waste cells and one Class B cell. (Ex. 1330 at 1205-07 (testimony of
DeOld).) Among other things, this might obviate the need to relocate the swale and
it would likely avoid any possibility of groundwater entering the leachate collection
system. (Ex. 1330, at 1206-07 (testimony of DeOld).)
November 12, 1998

Public comment period ends. (Filing 463 at § B (63) (Order on Final Pretrial

Conf.).)
December, 1998

Third Conley, Smith report. (Ex. 5820.) “In spite of the substantial
improvement in American Ecology’ sbalance sheet resulting fromthe agreement with
the Chase Bank, the Company still does not appear to have the ability to finance a
major project such asthelow-level radioactive waste disposal site to belocated near
Butte, NE, without mgjor assistance and/or guarantees from the largest members of
the Central Interstate Compact.” (Ex. 5820, at 5820.0005.) The report stated that
outstanding debt was reduced even more than was indicated at the public hearing,
from $42,734,000 to $787,000. (Ex. 5820, at 5820.0008.)

-55-



December 18, 1998

License denied. (Ex. 5828.) The grounds for the decision are these: (1)
because of the high groundwater table, the “Site Lacks Sufficient Depth to Water
Table,” citing DEQ regulation Title 194, Chapter 5, Section 001.01G (Ex. 5828, at
5828.0002); (2) because of the high groundwater table, the “Site Lacks Adequate
Buffer Zone,” citing DEQ regulations Title 194, Chapter 5, Section 003.01H; Title
194, Chapter 1, Section 004; and Title 194, Chapter 5, Section 004.04 and DOH
regulation Title 180, Chapter 1, Section 012.28A7 (Ex. 5828, at 5828.003-004); (3)
because USE intends to move the swale and because USE intends to employ a
concrete basemat, sand drainage layer, clay liner, and engineered fill materials to
obviate any surface water and groundwater issues, “Engineered Structures and
Barriers Are Planned Substitutes For A Suitable Site,” citing DEQ regulations Title
194, Chapter 5, Sections 001.02 and 001.01A (Ex. 5828, at 5828.005); (4) because
of the high groundwater table, “Groundwater Discharges to the Surface Within the
Disposal Site,” citing DEQ regulations Title 194, Chapter 5, Sections 001.01H and
Title194, Chapter 1, Section 024 and DOH regulations Title 180, Chapter 1, Sections
012.26A6 and 012.02 (Ex. 5828, at 5828.007); (5) because the high groundwater
table may intercept the leachate collection system thus requiring pumping, “Therels
A Need For Continuing Active Maintenance After Site Closure,” citing DEQ
regulations Title 194, Chapter 5, Section 002.02A and Title 194, Chapter 1, Section
002 and DOH regulations Title 180, Chapter 1, Section 012.12G; Title 180, Chapter
1, Sections 012.25 and 012.02 (Ex. 5828, at 5828.0010); and (6) because USE does
not have the money on its own to finance construction and because it has not
provided sufficient written assurance that it could obtain the funds, “The Applicant
Has Not Demonstrated That It Meets The Financial Assurance For the Construction
of aLow Level Radioactive Waste Disposal Facility,” citing DEQ regulations Title
194, Chapter 6, Section 001 and Title 194, Chapter 6, Section 002.08 (Ex. 5828, at
5828.0012).
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December 18, 1998

Unlikethe August, 1998 proposed decision, the December, 1998 final decision
IS not based upon afailure to satisfy the DOH financial assurance regulation. The
only regulations cited regarding financial assurancearethe DEQregulations. At trial,
and despite language in thefinal decision stating that the “ Departments concur with”
the Conley, Smith report (Ex. 5828, at 5828.0014 (emphasis added)), Schor testified
that he purposely elected not to decide whether the DOH regulation on financial
assurance had been satisfied. Respectfully, his explanation for this omission made
little sense. (Tr. 6411-20.) Nor does the December, 1998 decision rely upon the
“Radiation Safety Program” criticism that was used as one of the grounds for denial
in the proposed decision announced in August of 1998. (Ex. 5752, at 5752.0008-
0009.) The December decision document neither mentions nor attempts to explain
these omissions.

December 30, 1998

Entergy & Wolf Creek filethiscase. (Filing1.) USEintervenes. (Filings45,

51.) The Commission isrealigned as aplaintiff. (Filing 42.)
January 5, 1999

In aletter dated January 5, 1999, Ringenberg informed USE of acost estimate
for apossible contested case proceeding to challenge the decision, which costswould
be charged to USE from funds provided to the Commission by the generators. The
estimate was $650,000 for thefirst quarter of 1999. Theletter also indicated that the
defense costs of this case would be charged to USE. (Ex. 26.) Later, the DEQ
advises Nebraska budget officers that the estimated costs of future license work
(which would be paid by USE and funded by the Mgor Generators through the
Commission) amounted to $7.5 million through June 30, 2000. (Ex. 29.)

January 9, 1999

Nelson leaves office. (Tr. 850.) Shortly thereafter he becomes “of counsel”
to Lamson, Dugan & Murray, asuccessor firmto Kennedy, Holland. (Tr.851.) Tim
Becker, hisformer chief of staff, also joinsthe firm. (Tr. 7202.)
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January 12, 1999
Ringenberg notifiesthe Commission that thereisa® 30 day timeframe|[sic] for
persons to challenge. . . decisions to deny the application.” (Ex. 10.) According to
Ringenberg, the license denia decision would become final if “not challenged or at
the end of the administrative appeals process.” (1d.)
January 15, 1999
USE, and later the Commission through a petition in intervention, files a
contested case before DEQ and DOH, reserving a jurisdictional challenge to the
authority of DOH. (Ex. 25.)
January 25, 1999
Ringenberg demands $100,000 from USE to pay the LMC. The letter
gpecifically threatens to suspend the “licensing process’ (the contested case) if the
money is not paid by February 1, 1999. (Ex. 30.)
February, 1999
Nebraska appoints a hearing officer, C. Thomas White, aretired Chief Justice
of the Nebraska Supreme Court, to preside over the contested case. As hearing
officer, White will not make a decision. Rather, he will merely make a
recommendation that is acted upon by the agencies.
March 1, 1999
Regarding the contested case, and in response to a letter counsel for the
Commission sent to him, Lamson advises counsel that Nelson is “of counsel” with
the firm. (Ex. 12.) Lamson also advises that: (1) “[b]ecause the contested case
hearing is a technical analysis of the departments' interpretation of data and their
decision to deny the license, any evidence of alleged improper political influencein
thedenial of thelicense application whichisnot intheagency recordisirrelevant and
therefore should not be admitted” ; and (2) “[e]ven if such evidence existed, which we
do not believe to be the case, and the aleged *political influence’ became an issue,
the testimony by former Governor Nelson elicited by an opposing party should not
disqualify Lamson, Dugan & Murray from representation as counsel because his

-58-



testimony would not be prejudicial to theinterests of our client inthiscase.” (Ex. 12
av)
March 3, 1999
Hearing before Judge White. He tentatively agrees with Nebraska that USE
and the Commission may not present evidence of bad faith or call Nelson as a
witness. (Ex. 4 at 52-53.)
March 8, 1999
This court enters temporary restraining order precluding Nebraska from
proceeding with the contested case. (Filing 42.)
April 16, 1999
This court enters a preliminary injunction prohibiting Nebraska from
proceeding with the contested case and prohibiting Nebraska from collecting funds
fromthe plaintiffs or spending funds collected fromthem. (Filing81.) That decision
is affirmed on appeal on April 12, 2000. (Filing 137.) Initsopinion, the Court of
Appeals described the evidence regarding the Nelson administration. (1d.)
April 8, 1999 through August 9, 2000
Lamson, Dugan & Murray bills for services related to this case; that is,
providing litigation services to Collier, Shannon. (Ex. 1582; Tr. 7293-96.)
June 22, 1999
Lamson confers “with Governor Nelson, re; State's request to review
Governor’s personal fileson LLRW Compact,” and bills Nebraska. (Ex. 1580.)
August 28, 1999
Effective date of Nebraska legislation providing that: “The State of Nebraska
hereby withdraws from the Central Interstate Low-Level Radioactive Waste
Compact.” Neb. Rev. Stat. Ann. § 71-3522 (2001). Thestatute additionally provides
that: “The Governor shall notify in writing each of the governors of the other
compact states and the chairperson of the [Commission] that the withdrawal of the
State of Nebraska from the compact is effective.” I1d. Pursuant to the Compact, no
withdrawal is effective until five years after notice by the withdrawing state's
governor. Art. VII(d) (“ Any party state may withdraw from this compact by enacting
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astatute repeating [sic] the same. Unless permitted earlier by unanimous approval of
the Commission, such withdrawal shall take effect five-years after the Governor of
the withdrawing state has given notice in writing of such withdrawal to each
Governor of theparty states. Nowithdrawal shall affect any liability already incurred
by or chargeableto aparty state prior to thetime of such withdrawal.”) Theeffective
date of the Nebraska statute is August 28, 1999. Thus, Nebraska s withdrawal is
effective in August of 2004.
September 22, 2000

Nelson runsfor the United States Senate. Heisopposed by Don Stenberg, the
Attorney General for Nebraska during the Nelson administration. Nelson and
Stenberg had been bitter foes when Nelson was Governor. (See, e.q., Tr. 647-48.)
In adebate, Stenberg attacks Nelson over theissuesrai sed by this case and statements
about Nelson in the Court of Appeals opinion affirming the grant of the preliminary
injunction. (Tr. 966-70.) Nelson responds. “I kept the waste out of Nebraska and
helost the case.” (Tr. 970.)

November, 2000
Nelson defeats Stenberg and is elected to the United States Senate.

C. Facts About the Site
1. Low-Level Waste and the Storage Facility

The radioactive waste involved in this case is comparatively benign when
contrasted with other radioactive materials. For example, it isnot the type of highly
radioactive waste found in spent fuel rods or the like which are now destined for
permanent storagein Nevada. Rather, thelow-level radioactive wasteinvolved here
could be generated at a doctor’s office or in aresearch laboratory or when cleaning
anuclear power plant.
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For the proposed facility, the great bulk of the waste would have come from
nuclear power plants, although other more minor generators (like hospitals and
universities) would have used it also. In general, that waste would have been
comprised of suchthingsasfiltersand plastics(class“A” waste) and semi-solid resin-
like materials and tools (class “B or C” waste) used in keeping nuclear power plants
clean and operational. Class“A” wasteisthe least dangerous, and “Class C’ waste
Isthe most noxious. (Ex. 3384, at 1.2-1.) Class“B” wastefallsin between the other
categories. “ClassA” wasteisstored separately from class“B-C” waste. (Ex. 3384,
at1.2-2))

Following new storage concepts first used in France, USE proposed to build
an above ground facility. Unlike other low-level disposal sites in America that
merely buried the waste in the ground, USE proposed to build a massive concrete
structure above ground to hold the waste. The structure would have had a concrete
base at |east 4 feet thick. (Ex. 3384, at 1.2-11 & 1.2-13.) Under the structure would
have been alayer of sand. That would have been followed by alayer of sand and clay
called aleachate collection system, the purpose of which wasto allow monitoring of
leachate should there be an inadvertent release of radioactive materials through the
above ground concrete basemat. (Ex. 3384, at 1.2-13.) The walls of the structure
would have been made of concrete that were at least 3.0 feet thick. (Ex. 3384, at 1.2-
11 & 1.2-14.) A concreteroof 3.0 feet thick (or greater for the B-C cell) would have
completed the structure. (Ex. 3384, at 1.2-11 & 1.2-14.) In essence, the facility
would have been composed of mammoth concrete boxes situated above ground.

The facility would have been comprised of various “A” cells and one “B-C”
cell. The modeled life of the “A” cells of the structure was 500 years. (Tr. 3241.)
The modeled life of the “B-C” cell was 3,500 years. (1d.) Obvioudly, the facility
would not have been operated for such along period of time. Infact, it would have
closed after only 30 years.
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At closure, the structure would have been filled with aslurry material that was
designed to harden. (Tr. 3671.) At the sides of the structure and on top of the
concrete roof there would have been placed layers of sand, clay, concrete, and soil.
The leachate collection system would have been plugged, but pipes would be placed
in the plugged leachate collection system, protruding through the cap, to provide
sampling and drainage ports. (Tr. 3243-44.) In sum, after 30 years, the structure
would become alarge above ground concrete monolith, filled with ahard slurry, and
covered with clay, sand, and soil completely entombing the waste.

2. Selecting a Site

Nebraska was selected as the host state. As indicated previoudly, the
Commission, largely funded by nuclear power generators operating in Nebraska,
Kansas, Oklahoma, Arkansas, and L ouisiana, hired USE to acquire, license, construct,
and operate awaste disposal site. USE then set out to find such asite.

USE sent John DeOld to Nebraska to manage the project. DeOld had prior
experiencein low-level radioactive waste disposal as an assistant project manager at
asite operated by USE in Washington.

USE is and was a wholly owned subsidiary of the American Ecology
Corporation (“AE”), apublicly traded company. The president of AE at the time of
the license denial was the former project manger for the “Chunnel,” the acclaimed
undersea railroad tunnel linking England and France. (Tr. 2549.) He was an
“Impressive’ individual according to John Conley, afinancial analyst specially hired
by Nebraska. (Id.) Conley viewed AE’s management in “generally positive” terms.
(Tr. 2550.)

But even with good management, during the later stages of the project
(particularly 1995-1997), AE suffered very severefinancial problems. (Tr.2503-13;
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Exs. 6249 (1995 Form 10-K), 5326 (1996 Form 10-K), 5653 (1997 Form 10-K).) At
one point, it hovered on the brink of bankruptcy, and the Commission studied what
to do if that happened. (Tr. 3867-68; Ex. 5298.) However, by the time the license
was denied in December of 1998, AE had regained much of the financial strength it
had earlier lost, reducing its long-term debt from $42.7 million to less than $1
million. (Ex. 1330, at Tr. 1203 (oral statement) & at USE104296 (written statement);
Ex. 5820 at 5820.0008.)

Turning once again to the siting process, USE began the process of trying to
locate suitable sites. 1n so doing, it contracted for site selection and design assistance
with Bechtel National, Inc. (Bechtel), alarge and highly respected engineering firm,
with extensive experience in this type of work. USE and Bechtel narrowed their
focus to three counties in Nebraska where the site might reasonably be placed. (Ex.
3596, Report tothe Honorable J. James Exon, U.S. Senate, Nuclear Waste: Extensive
Processto SiteL ow-L evel Waste Disposal Facility in Nebraska, (General Accounting
Office (GAO), July 1991). After an extensive study of potential sites in Boyd,
Nemaha, and Nuckolls Counties, the site in Boyd County was selected. (l1d. at
3596.0003-0004). The Nebraska legislature was notified of the site selection in
February of 1990. See Nebraska v. Central Interstate L ow-L evel Radioactive Waste
Com’'n, 834 F. Supp. 1205, 1211 (D. Neb. 1993), aff’d, 26 F.3d. 77 (8" Cir.), cert.
denied, 513 U.S. 987 (1994).

Unabletotake advantage of Nebraska spower of eminent domain, but required
by Governor Kay Orr to achieve some type of “community consent” and to fulfill a
number of other limiting criteria established by Orr, USE acquired 320 acres of farm
and ranch land in one of the most remote areas of Nebraska, Boyd County. Boyd
County is in north central Nebraska, on the border between Nebraska and South
Dakota. Thesiteisapproximately 5 milesfrom South Dakotaand 40 milesfrom the
largest town in the area, O’ Nelll, Nebraska. O’ Nelll has a population of less than
4,000.
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Thetiny community of Butte, Nebraska, whichistheclosest villageto thesite,
welcomed the choice. The sitewould have employed anumber of people, and would
have contributed greatly to the economy of the village and its residents. Many other
people in Boyd County were, however, very unhappy with the site selection. For
example, when driving to the site for my inspection, | saw aweathered sign adjacent
to the road suggesting that “dump pushers’ were “dope pushers.”

Under Nebraska law, alocal monitoring committee (“LMC”) was established
inBoyd County. (Neb. Rev. Stat. Ann. §81-15,101.01 (1999).) Eachyear, USE was
obligated under Nebraska law to give the LMC $100,000. (Id. at 81-15,104 (1) (h).)
The ostensible purpose of the LM C wasto facilitate communications between USE,
Nebraska, and the residents of Boyd County. Infact, the LMC served asavigorous
Site opponent and an aggressive litigator. It hired Pat Knapp (Knapp), a Lincoln,
Nebraska, lawyer. She orchestrated many of the LMC'’ s actions.

3. The Size of the Disposal Facility

According totheoriginal plan, thedisposal facility would have consisted of 20
class“A” waste cells, and 1 class “B-C” cell situated above ground in the concrete
structure. (Tr. 3258; 3261.) Thisfacility would have been located on the 320 acres
purchased by USE, but the “footprint” of the actual structure was much smaller than
320 acres.

The license application was filed with Nebraska on July 27, 1990. After
Nebraskaissued an intent to deny thelicensein 1993, USE wasforced to reconfigure
and reduce the total size of the site to 110 acres. Thiswas donein order to avoid a
license denial predicated upon the existence of “wetlands’ on the 320-acre tract even
though no wetlands were located within hundreds of feet of where the disposal
facility would have been built. Once again, the “footprint” of the actual structure
would have been much smaller than the 110-acre reconfigured tract.
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In 1995, in revision 8 to the application, USE limited the number of “A” cells
to 12 with 4 to be built at inception, and 4 more every 10 years thereafter, for atotal
of 12“A” cells. (Tr. 3258-59, 3639-40; Ex. 1411, at 10-5t0 10-6.) Theplanfor 1
“B-C” cell remained the same.

By thefall of 1998, and after Nebraska had issued yet another intended denial
decision, USE offered to limit thefacility to 4 class“A” wastecellsand 1 class“B-C”
cell. (Ex. 1330 at 1205-07.) Theclass“B-C” cell had been downsized by one-third
from its origina size. (Tr. 3265-66.) This proposa may have obviated the
desirability of relocating aportion of ashallow depression or swale that would have
intercepted a portion of the footprint of the disposal structure.

The offer did not satisfy Nebraska. The license was finally denied shortly
thereafter on December 18, 1998. (Ex. 5828.)

4. Site Characteristics
| have prepared a “Judge’ s Rough Sketch” of the site. It is not to scale, and
it isintended as ageneral description only. The sketch isthe product of my hearing

the testimony, reading the exhibits, and walking over the site (one very hot, windy,
and dry day in June, 2002). It appears on the next page.
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The 320 acres (Y2 section) purchased by USE for the site consists of land that
was once farmed to dryland crops and used to pasture cattle. Thereis no evidence
that the farm ground was ever irrigated from wells or streams. The closest streamis
some 2.5 milesto the north. Except for locally heavy rainfall events, which do occur
from time to time, the site, and the area more generally, is arid.

Prior to 1989, the mean annual precipitation for Butte, Nebraska, over the
period of record (some 80 years) was 23.67 inches. The years 1989 (13.02 inches)
and 1990 (21.89 inches) weredry. Beginninginthelatter part of 1991, and extending
through 1997, the Butte site experienced abnormally high amounts of precipitation.
In 1993, for example, arecord was set when the Butte site experienced 38.57 inches
of precipitation. However, Butte, Nebraska, like the rest of the State, was
experiencing arecord drought by 2002. When | toured the site, | was required to
walk over it because of the fear that the tail pipe of a pickup might start agrassfire.

The sitewas selected in part because underneath the entire surface of the 320-
acretract are hundreds of feet of impermeable shale. Infact, one bore holefound that
the shale was 500 feet thick. (Ex. 3596, at 3596.0029 (GAO Report)). For all
practical purposes, nothing can penetrate the shale.

Ontop of the shalerestsasort of geol ogic rubble, consisting of rocks and sand,
called the “contact zone” (averaging about 3 feet deep). (Ex. 1411, at 2-19; Tr.
3931.) On top of that zone, one finds various types of more commonly known
materials. They consist of a layer of “surficial fines’ at the surface of the ground
(averaging roughly 4 feet deep) and consisting of siltsand clay (Ex. 1411, at 2-19; Tr.
3950), followed by the “upper sands’ (averaging about 3 feet deep) and consisting
of fineto medium sand (Ex. 1411, at 2-19; Tr. 3944), then followed by “fine-grained
sediments’ (averaging about 10 feet deep) and consisting of silts and clays. (Ex.
1411, at 2-19; Tr. 3943.) In general, the depth of all these materials from ground
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surface to shale varies from between roughly 10 feet to 30 feet across the site. (Ex.
1411, at 2-19; Tr. 3928.)

While there is no large aquifer like the Ogallala between the shale and the
ground surface, groundwater is sometimes found at the site. When it isfound, this
water exists between the shale and the surface of the ground. In other words, the
groundwater exists in the material above the shale.

When groundwater exists on the site it is quite shallow when compared to the
surface of the earth. Thisis because the depth from ground surface to the shale is
shallow as well. At times, water will rise to near the surface of monitoring wells.
When that happens, the unusually high well readings are caused by unusually heavy
rains. Inorder to get some perspective on thispoint, itishelpful to consider the 1998
testimony of Dr. Stewart Taylor, aPh.D in hydrology from Princeton, who appeared
at apublic hearing on the license. Taylor worked for Bechtdl.

Keeping in mind that the depth between the ground surface and the shale is
itself quite shallow, Taylor explained to Nebraska that when groundwater could be
measured on the site: (1) on an average annual basis, 43% of the time the
groundwater wasat least 8 to 10 feet bel ow the ground surface, and (2) on an average
annual basis, 34% of the time the groundwater was 6 to 8 feet below the ground
surface. (Exs. 1323 at 778, 1190 at C-95636 (histogram).) Only 6% of the time (or
6 out of 100 years) on an average annual basis did water exist in the 2- to 4-foot
range. (Ex. 1190, at C-95636.) While about 8% of the timethe average annual depth
to groundwater was 10 to 12 feet, there were no average annual depths between 0 and
2 feet. (Id. at C-95636.)

Thevaluesjust described were computed “on an average annual basis.” Thus,
as Dr. Taylor noted, on any given day, particular well readings may show higher or
lower values. But, in general, when it ispresent on the site, the undisputed evidence
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shows that the groundwater normally exists at least 6 to 8 feet below the surface of
the ground.

Certain well readings sometimes showed groundwater at or very near the
surface. In that connection, competent hydrologists all agree that even if a well
reading indicates groundwater at or near the surface of the ground, such areading
does not necessarily mean that the groundwater is actually at that level. (Ex. 467 at
13 (“[w]ater levels measured in the well casing do not always accurately reflect that
actual groundwater levels are at or above the surface.”).) Thisis because different
parts of the ground generate different hydraulic pressures and under certain
circumstances these differences may cause water in the well to be pushed higher than
theactual groundwater elevation that thewell isintended to measure. Duringthetrial
of this case there was much debate about whether the well readings near the surface
were accurate indicators of the actual groundwater elevations.

Moreover, itisalsoimportant to realizethat the existence of high groundwater
at a low-level radioactive waste disposal site is not a valid basis upon which to
disqualify the location from a health and safety point of view. (Tr. 5768-71
(testimony of one of Nebraska's experts, Dr. John Osnes).) This is because it is
important that any potential release of radioactive material into the ground be capable
of being monitored and detected. Sincegroundwater providesamediumthat iseasily
monitored, thereby providing a warning of an unintended release, the existence of
groundwater can be a good rather than abad thing. Thisis particularly true where,
as here, the underlying shale provides an impenetrable vertical barrier to radioactive
migration. As a result, where groundwater is relatively shallow and must move
laterally toward the site boundary, it is fairly easy to monitor the groundwater and
hence detect an unintended release of radioactive material.
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On the other hand, if ground water is released to the surface in the form of a
discharge of liquid (as opposed to evapotranspiration®) such arelease might cause a
problem if the amount of the discharged water was in sufficient volume and mixed
with significant volumes of surface water. In other words, if a substantial quantity
of liquid came to the surface such a discharge might create (or intermingle with) a
pathway that could convey aninadvertent release of radioactivity to the site boundary
viasurface water. Since surface water travels much more rapidly than groundwater,
the opportunity to detect and mitigate an inadvertent release before it reachesthe site
boundary isreduced. Thus, the issue of whether there was a groundwater discharge
to the surface and the extent of that discharge wasalegitimate and important question
for the regulatorsto pursue.

Asprevioudly stated, it isnot my responsibility to decide technical hydrologic
(or other) licensing issues, and | do not. Indeed, thiscase provesthat afair resolution
of the questions presented by the application required extensive expertise in
hydrology and performance testing coupled with a scientist’s objectivity and care.
In evaluating the question of bad faith in the context of the water issues, one properly
focuses upon whether that sort of genuine expertise, objectivity, and care was used
to answer the questions. The proper focus is not on whether the answers to the
guestions were correct.

% Evapotranspiration” is the release of water into the air by evaporation and
transpiration from such sources as soils, wetlands, snow cover, and living-plant
surfaces. (Ronald L. Hanson, Evapotranspiration and Droughts, in Paulson, R.W.,
Chase, E.B., Roberts, R.S., and Moody, D.W., Compilers, National Water Summary
1988-89—Hydrologic Events and Floods and Droughts: U.S. Geological Survey
Water-Supply Paper 2375, pp. 99-104, available at http://geochange.er.usgs.gov/sw/
changes/natural/et.) Evapotranspiration depletesgroundwater just aspumping, Seeps,
and springs deplete groundwater.
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In other words, to some degree, the bad faith question is more a question of
process than it is aquestion of substance. Therefore, | was particularly unmoved by
Nebraska' s after-the-fact attempt to justify the decision. For example, whilel found
the testimony of Mr. Lappala, one of Nebraska's experts retained after the
commencement of this case, to be plausible,* such a post hoc rationalization only
served to illustrate the absence of real expertise, objectivity, and carein Nebraska's
decision to deny thelicense. Sincetherewere plenty of expertsthat Nebraska could
have consulted at the time, the question becomes whether the failure to do so was a
function of bad faith.

Returning to the description of the site, the 320-acre tract of ground held
“wetlands’ encompassing about 43 acres. (Ex. 3596, a 3596.0030.) In the
northeastern-most areaof the 320-acre tract isthelargest wetland, W-1. Wetland W-
1 is situated near another wetland labeled W-2. (Ex. 7046 (demonstrative only).)

From my point of view, it ismisleading to call these areas“wetlands.” Idyllic
havensfor wildlifethey werenot. They are muddy water holes of the kind frequently
seen being used by cattle in the many pastures that dot the high plains. Invery dry
years the wetlands hold no water. In very wet years the wetlands hold water
sufficient to float a small row boat. These two wetlands are filled in large part
because of surface water drainage from a slight ridge that cuts across the northern
portion of the north half of the section. In other words, surface water drainsinto the

*On the other hand, | found the Commission’s expert in hydrology, who was
retained for trial, Mr. Siefken, to be more persuasive. Siefken, while serving on the
staff of the Nuclear Regulatory Commission, drafted major portions of the federal
regulations that Nebraska in large part adopted asits own. He brought to thetrial a
unique understanding of the regulations, hydrology, and the practical requirements
for low-level radioactive waste disposal facilities that none of the other experts
enjoyed. But, as indicated in the text, the question in this case is not whether
Siefken, retained after-the-fact, wasright. Rather, the question iswhether Nebraska
acted in bad faith.
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wetlands from a portion of thesite. (However, most of the surface water drainage on
the site is away from these areas.) Wetland W-1, and perhaps wetland W-2, also
receive some groundwater recharge although it is quite intermittent depending upon
therains.

Asidefromanearly indiscernible “wetland” of lessthan 1 acreon the 110-acre
reconfigured site, there are no wetlands on that tract. This small wetland was not
located within the “footprint” of the structure. It was so insignificant that the Army
Corps of Engineers gave USE permission to “mitigate” it by plowing the soil and
filling any depression. (Oddly, and despite the “404 permit,” Nebraska would not
allow USE to eradicatethe“wetland” during the 8-year licensing process. Infact, and
even though the permit was time-sensitive, Nebraska asserted that if USE tried to
eradicate the “wetland” before a license was granted, Nebraska would declare that
USE unlawfully began “construction” of the disposal facility and deny the license.)

Thereisasmall culvert on the south end of the site. It drains the field south
of the site which is across the paved road that borders the southern edge of USE’s
tract. The 110-acre portion of the siteisrelatively flat. On the entire 320-acre tract,
and except for a portion of the land near wetland W-1, the land slopes gently to the
north and west. In other words, it tends to drain most surface water away from
wetland W-1 and W-2.

A swaleexistsin the southwest part of the 110-acre site. Theswale may fairly
be characterized asavery dight depression. Indeed, at pointsit isnearly impossible
to distinguish the swale from the surrounding topography. Infact, partsof the swale
werefarmed thus making it even more difficult to discern. No one ever surveyed the
swale so its precise location is unknown.

The swale carries the precipitation runoff coming through the culvert and the
rain and snow that falls on the portion of the site near the swale. The swale conveys
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any such surface water to the western boundary of the site consistent with the north-
westerly slope of theland. (Tr.2019.) Thegeneral direction of thegroundwater flow
is north to northeast. (Tr. 2019, 4001; Ex. 467 at 19.) Thus, athough there can be
regional differences, most groundwater flows away from the swale located in the
southwest part of the tract.

During the licensing process, there were no credible visual observations of
seeps or springs on the 320-acre site or 110-acre site. In fact, Carol Liewer testified
in 1998 before Nebraska (Ex. 1330, at USE104352), (and again before me (Tr. 3713-
18, 3761)) that having walked the entire tract nearly every day for many years during
the licensing process in order to check more than 50 wells (Tr. 3714-15, 3717), and
after being specifically asked to look for and record seeps and springs by USE and
Bechtel (Tr. 3713), she never once observed groundwater coming to the surface (Ex.
1330, at USE104352). Asawell technician licensed by Nebraska, and because of
other experiences with seeps and springs, she said she knew what a seep or spring
looked and felt like. (Tr.3712-14, 3718.) After hundreds, and perhapsthousands of
observations, she never detected a seep or spring on the premises. (Ex. 1330, at
USE104352; Tr. 3717-18, 3761.) In particular, she never observed a seep or spring
inthe swale. (Ex. 1330, at USE104352; Tr. 3717.)

Her field observations tended to be confirmed by Dr. Taylor’s “local model,”
a computer simulation of the site after construction, that was calibrated to the wet
yearsin 1993 and 1994 at Nebraska' s specific request. (Tr. 4319-4321; Ex. 3384, at
3384.3150 (Ex. 3384 is the SAR and the cited page is within Appendix G-7 of the
SAR, whichisthelocal model).) Thisinformationwasprovidedto Nebraskain 1995
and was provided because Nebraska specifically requested it. AsDr. Taylor put it at
thetrial of this case, explaining what he told Nebraska during the licensing process,
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the model predicted that “there would be no groundwater discharge to features such
asthe swale after construction of the site.”> (Tr. 4320.)

D. Impartial Opinions
1. The GAO Report Approves of the Site Selection Process

After the Boyd County site was selected, Senator J. James Exon, a United
States Senator from Nebraska, asked the General Accounting Office to prepare a
report on the site selection process. (Ex. 3596.) The GAO did so and authored its
report in July of 1991. The GAO found that the site selection process was properly
conducted. (ld. at 1-3, 9-10.)

First, the GAOfound that “the site-screening and site-sel ection processwasan
extensive effort to comply with state law and policy in selecting asite for alow-level

waste facility . . ..” (Id. at 9.) Second, “the geologic and hydrologic assessments
performed at the three candidate sites appear to have been conducted in atechnically
correct manner . ..." (I1d.) Finally, “the selection of the Boyd County site, as the

preferred site, was supported by theinformation assembled from existing records and
gathered during the on-site characterization of the three candidate sites.” (1d.)

The GAO concluded that the “sitein Boyd County was preferable to the other
twosites....” (Id.at 10.) Infact, the Boyd County sitewas*the only candidate site
with good potential to meet the state's licensing requirements.” (ld. (emphasis
added).)

*Once again, | stress that | do not determine whether Dr. Taylor was right or
wrong in what he told Nebraska during the licensing process. On the other hand, an
important question is whether Nebraska ignored his expertise during the licensing
process in amanner that reflects bad faith.
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However, the GAO aso cautioned “that without additional information, US
Ecology may have difficulty in demonstrating the ability of the site to meet the
technical requirements’ of Nebraskain two ways. (1d. at 30.) USE would need to
show that “the site be generally well drained and free of areas of flooding or frequent
ponding” and USE would need to show “that sufficient depth to the water table
exist[s] so that ground water intrusion into the waste will not occur.” (1d. at 30-31.)
“Nevertheless, the [Boyd] site still appears to be technically preferable to the other
two candidate sites on the basis of the geologic conditions found at those sites.” (1d.
at 31.)

The GAO contacted Nebraska to determine the expected costs and the time it
would take to decide whether to license the proposed facility. “The state estimates
that its review will take about 15 months, concluding in October 1991, at a cost of
about $6 million.” (1d. at 3.)

The GAO also remarked that “[u] pon taking officein January of 1991, the new
governor of Nebraskabegan aninquiry into the community support issue.” (Id. at9.)
That “new governor” was E. Benjamin Nelson, now a United States Senator.

2. Nebraska’'s I ndependent Performance Assessment (IPA) Finds
Surface Water and Groundwater No Problem

As suggested by the GAO report, avery great effort was devoted to studying
the impact of surface water and groundwater on the site. One of those efforts was
conducted by Richard Arnold, aPh.D. in mechanical engineering, and consultant to
Nebraska. Because Nebraska wished to test the validity of USE’s own performance
assessment, Dr. Arnold was tasked by Nebraska to determine over a 10,000-year
period whether the proposed facility, as it degraded over time, might endanger the
public by exposing people to doses of radiation in excess of regulatory limits. His
report was made available to the public in October of 1997.
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Based upon training from the Nuclear Regulatory Commission (NRC) and
upon very sophisticated computer and mathematical models, whichwereinturnbased
upon very cautious assumptions, Dr. Arnold found that the “maximum predicted
exposure will occur 564 years following site closure.” (Ex. 3124 at 127.) At that
time, “the groundwater pathway will produce a dose of 1.6 mrem” and “the surface
water pathway has no credible exposureimpact . ...” (Id. at 128.) When the ground
and surface water pathways are combined with all other pathways (air dispersion and
biotic) the “maximally exposed member of the public will be subject to a Total
Combined Total Effective Dose Equivalent of 5.0 mrem....” (1d.) Theregulatory
limit is 25 mrem, and thus the site and the proposed structure easily satisfied the
performance criteria and the regulatory limits. (Id. at vii (Table 1, Summary of
Comparable Results).)

Regarding groundwater, it isespecially important to point out one of the many
cautious assumptions that Dr. Arnold used when hedid hiswork for Nebraska. That
IS, the materials under the concrete base were “assumed to be completely saturated
as a result of a high water table condition.” (Ex. 3124 at 53.) This assumption
“reflect[s] asituation which would makethe most rapid transport to the site boundary
that we could imagine. That made[themodel results] very conservative.” (Tr.2056.)

Regarding surface water, the “disposed waste containers would be contained
within the concrete vaults and covered with amulti-layered closurecap . . . . Assuch,
under normal, undisturbed conditions, it isimpossible for surface water to comeinto
contact with the waste.” (Ex. 3124 at 84.) Recognizing that the site might be
disturbed, “USEcology provided detailed design of erosion protectionto ensurelong-
term stability of the disposal site during the post-closure period in accordance with
state regulations. Therefore, surface water is not considered a credible pathway
following closure of the facility.” (Id. at 84-85.)
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Regarding the swale, and the possibility that it might intercept the groundwater
thus creating asurface water pathway for radionuclides and groundwater discharging
into that swale, Dr. Arnold specifically considered the data from 1993, one of the
wettest yearsonrecord. (Id. at 85.) “Becausethe groundwater gradient is southwest
to northeast in this location, and the waste disposal cells are situated down gradient
from the swale, it is anticipated that any intercept of the groundwater would not
provide a pathway for release of radionuclides.” (Id.) Dr. Arnold concluded:
“Therefore, the issue does not pose a technical concern.” (Id.) At tria, Jay
Ringenberg, the DEQ manager for the LLRW program, agreed “that the swaleis not
acredible pathway for release.” (Tr. 2049.)

In summary, athough USE conducted its own performance assessment,
Nebraskadecided that it needed acompl etel y independent examination. Whether that
additional expense and effort wasjustified is not now the question. The point isthat
under very cautious assumptions Nebraska’'s own independent performance
assessment confirmed USE’s assertion that neither groundwater nor surface water
threatened to harm the public by exposing them to dangerous levels of radiation.

3. The1997 “DSER”

USE submitted a massive amount (eventually 30,000 pages) of technical and
scientific dataasapart of itsapplication. Employing over 100 consultants, including
scientists of all kinds, engineers, accountants, and lawyers, Nebraskathen evaluated
the data. (Ex. 1411, Exec. Summ. at 2,4 & App. A a 6.) “Technica reviewers’
would go over the application in areas of their expertise. Those technical reviews
were then distributed to “review managers’ whose job wasto generally oversee and
manage the technical reviewersin the review manager’ s area of responsibility. (EX.
1411, App. A a 8-9, 17-23.) For example, areview manager for site characteristics
might be a geologist who received technical reviews from experts in surface or
groundwater hydrology. Those reviews, comments, and requests for additional data
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were then forwarded to USE in what became known as “comment rounds.” Using
this process, and over many years and four such “comment rounds,” Nebraska asked
USE over 2,200 technical questions and requested a great deal of additional
information. (Ex. 1411, App. A at 17-18.) USE then responded in writing and
submitted the requested data.

Following the conclusion of these “comment rounds,” Nebraska' s consultants
then prepared final evaluation findings. Those evauation findings were then
reviewed by the decision-makers who, in 1997, were Randy Wood at DEQ and Dr.
David Schor at DOH. After that, adraft safety evaluation report (DSER), consisting
of two volumes, wasprepared. (Ex. 1411.) It wasdistributed tothepublicin October
of 1997.

The express purpose of the DSER was to present the “technical review of the
license application” in order “to determine if the facility meets applicable State laws
and regulations, and if the facility’ s design, physical features, and safety systemsare
technically acceptable.” (Ex. 1411, Exec. Summ. at 2.) The DSER then presented
evaluation findings that were either “acceptable”’ or “not acceptable.” (Id. at 5.)

Perhaps the best summary of the significance of the DSER is contained in an
“Info Guide” published by Nebraska and released to the public in October of 1997
aong with the DSER. (Ex. 3126.) “The DSER determines if the facility meets
applicable state |laws and regulations.” (Ex. 3126, at 3126.0011 (emphasis added).)

4. The DSER Finds That Surface Water and Groundwater Are Not Problems

Any objective reading of the DSER would conclude that surface water and
groundwater posed no impediments to issuance of the license. Although scattered
throughout the DSER, much of the groundwater and surface water datais reviewed
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in section 2.0 of the DSER. The executive summary of section 2.0 provides this
summary:

Site Characteristics . . . presents twenty-two evaluation findings that
discuss US Ecology’ s description of the sites [sic] location, natural and
demographic features, geologic features, surface and groundwater
conditions, and preoperational environmental monitoring. In those
findings, the LLRW Program determined that the data, analysis, and
information presented in US Ecology’s license application are
acceptable.

(Ex. 1411, Exec. Summ. at 5.)

The DSER provided a specific analysis of all the hydrologic grounds upon
which Nebraska would rely upon only one year later to deny the license. In each
case, the DSER, prepared by the scientists, and reviewed by the Directors, rejected
the grounds upon which Nebraskawould | ater trumpet asreasonsto deny thelicense.

In 1998, Nebraska decided that because of high groundwater the site lacked
sufficient depth to the water table. However, in the DSER published in 1997,
Nebraska agreed that USE had satisfied the regulations which required that the
proposed disposal site provide sufficient depth to the water table such that
groundwater intrusion into the wastewill not occur. (Id. at 2-30, 2-32.) Specifically,
the DSER stated that: “US Ecology concluded that, because all waste would be
placed above grade, even arising water table would not contact waste. The LLRW
Program concurred with thisposition.” (ld. at 2-32.) Moreover, the DSER observed
that, while “in very wet years (that is, 1992 and 1993), the water table may remain
very near the surface,” the “water table recedes quickly in response to decreased
precipitation.” (1d.)

In 1998, Nebraska decided that the license should be denied because the site
lacked an adequate vertical buffer zone due to the potential for high groundwater.
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However, in 1997, the DSER concluded that USE had satisfied that buffer zone
requirement. (Id. at 3-27 to 3-28.) In particular, Nebraska was satisfied that “the
buffer zone . . . has been defined taking into account the site's natural surface
drainage and groundwater movement” and “would provide adequate dimensions to
carry out environmental monitoring activities and take mitigative measuresif needed
... (ld. at 3-28)

In 1998, Nebraska determined to deny the license because USE proposed to
relocate the swale. Nebraska stated that such arelocation amounted to a prohibited
man-made substitute for a suitable site. However, in 1997, the DSER took the
opposite position stating (1) that USE had established that the proposed site satisfied
the regulations requiring that the site be “well-drained and free of areas of flooding
or frequent ponding” (id. at 2-28) and (2) that the “revised drainage channel”
provided added protection “against any potential acceleration of surface processes
due to changes in grade by construction” (id. at 2-26).

Infact, the DSER found that the swal e posed no groundwater problem whether
viewed initsoriginal condition or rerouted. The DSER specifically found that “the
natural southwest to northeast groundwater flow does not reverse under local high
water table conditions to flow backward into the west drainage swale.” (Id. at 6-80.)
And, after comparing the closure grading contour map to the USE’s groundwater
results, “even if there were a brief, periodic groundwater gradient to the west, it
would be insufficient to cause arelease pathway and, therefore, thisis not a health
and safety issue.” (ld. at 6-80 to 6-81.)

In 1998, Nebraskadecided that becausethe structure had acap, concretevaults,
concrete basemat, sand drainage layer, leachate collection system, clay liner, and
engineered fill materialsthat effectively obviated any high groundwater issues, USE
improperly proposed to use engineered substitutes for asuitable site. Yet, in 1997,
the DSER concluded that the site was suitable from a groundwater perspective (id.
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at section 2.4.2, pages 2-29 to 2-38) and that the engineered features properly
enhanced the suitability of the site insofar as groundwater was concerned (see, e.q.,
id. at section 3.1-1, pages 3-8 to 3-12; id. at section 3.2-1, pages 3-34 to 3-37).

In 1998, Nebraska concluded that groundwater discharged to the surface and
thus the license should be denied on that basis. But, in 1997, the DSER cameto the
contrary conclusion; that is, “thereisno direct groundwater discharge to the surface
within the proposed site.” (Id. at 2-33.) Although “[d]uring short periods of intense
preci pitation, surface material soverlying thewater table could become saturated,” the
DSER concluded that “evapotranspiration would quickly dewater these materials.”
(Id. at 2-32.)

Lastly, Nebraska concluded in 1998 that because high groundwater might
infiltrate theleachate collection system, therewould be aneed for active maintenance
after site closure. Asaresult, the license should be denied because the regulations
discouraged the need for active maintenance after closure. However, in 1997, the
DSER concluded that there would be no need for active long-term maintenance. (1d.
at 3-50 to 3-53.) This was so even though “for abnormal events’ some minimal
mai ntenance might be required for “removal of leachate from collection pipes that
resultsfrom small amounts of infiltrated water that could occur at the disposal units.”
(Id. at 3-52.)

5. The DSER Finds Financial Assurances Acceptable
The DSER found that USE had satisfied al the financial assurance
requirements for the operational period, for site closure and stabilization, for the

institutional control period, and for insurance. (Ex. 1411, at 10-1 to 10-23)
Regarding construction financing specifically, the DSER concluded:
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In summary, US Ecology has provided documentation that reasonably
demonstrates that they can obtain the necessary funds to cover the
estimated cost of conducting licensed activities over the planned
operating life of the facility, including the cost of construction and
disposal. Proformas contained in SAR, Revision 8, are on a project
level and demonstrate that the repayment of the project construction
loans and annual operating costs would be met through the projected
fees to be collected. US Ecology related that its financing plan and
proposed financial assurances would help to insulate the project from
any nonproject-related actions. US Ecology stated that the project is
designed to be self-sufficient. The project is an exclusive franchise
granted to US Ecology by the CIC [the Commission], and the contract
between US Ecology and the CIC provides the basis for the franchise
and segregates the Nebraska project from other aspects of USEcology’s
or their parent company’s business.

(Id. at 10-11.)

Despite the fact that tens of millions of dollars had been expended in pursuit
of thelicense, despite thefact that USE had invested over $6 million of itsown funds
in the project, and despite the fact that USE would have had a monopoly income
stream, Nebraska concluded one year later that USE had not provided sufficient
“written” assurance of obtaining the necessary financing. This finding flew in the
face of the DSER’ s conclusion that USE had provided sufficient “written” assurance
of obtaining financing by submitting (1) a written performance guarantee from AE,
the parent corporation of USE; (2) aletter from an investment banking firm, skilled
In tax-exempt bond deals, expressing interest in financing the project; and (3) the
written provisions of USE's contract with the Commission that granted the
Commission the right to provide the construction financing, either asaloan or as a
contribution on behalf of the Commission. (ld. at 10-6 to 10-7.)
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6. Nebraska's Chief Expert Testifies that the Site Was Licensable

Even though Nebraska, under the tenure of Governor Nelson, had told the
GAO in 1991 that the licensing process would take about 15 months and cost
approximately $6 million, that was not to be. In fact, the license review was not
concluded until December of 1998, shortly before Governor Nelson left office. By
then $88.5 million had been spent. (Ex. 1083, at last page; Tr. 1017.) Nearly all of
those monies had been paid by the Commission out of funds provided to the
Commission by USE and the generators. Much of the money had gone to Nebraska
to pay for itslicensing effort since Nebraskalaw prohibited Nebraskafrom paying for
any of the licensing costs.

As indicated, large amounts of money were paid directly to Nebraska.
Nebraskain turn spent substantial sumsto pay itsconsultants. Inparticular, Nebraska
hired the engineering firm of HDR Engineering, Inc. (HDR), and the environmental
consulting firm of Jacobson Helgoth Consultants (JHC) to jointly head up ateam of
consultants. Their job was to “[e]ssentially furnish the entire range of services
required by the Department of Environmental Quality and [the] Department of Health
to providetechnical support for thereview of thelicense submitted by U.S. Ecology.”
(Tr. 1651.) Dae Jacobson (Jacobson) was selected to head the HDR and JHC joint
venture as the “project director.” (1d.) He was “the principal person between the
[LLRW] program, the state government agencies and the consultant team....” (1d.)
Thework that HDR and JHC did for Nebraska would have started as early as 1989.
(Tr. 1333))

Jacobson was very experienced and well educated. Prior to forming JHC, he
had been a senior vice president and project manager for HDR. In that capacity, he
was responsiblefor the management of complex environmental projects. (Tr. 1332.)
He held three degrees. He earned a Bachelor's Degree in Civil Engineering, a
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Master’s Degree in Environmental Engineering, and a Master’s Degree in Business
Administration. (Tr. 1331-32.)

Although Jacobson was called as awitness for the plaintiffs, he was reluctant
to say anything that would harm hisformer client, Nebraska. Nevertheless, Jacobson
appeared to be a person of great principle. For example, he testified that Randy
Wood, the DEQ Director, told him to change his opinion on an important matter
favorableto USE, but Jacobson refused. (Tr. 1414, 1427.) Moreabout that later. For
now, thereisafar moreimportant and overriding point. After about 8 years of study
and the expenditure of huge sums of money, Nebraska' s head expert reluctantly
admitted that “it was my opinion that the site could have been licensed.” (Tr. 1652.)

E. Evidence of Bad Faith

Recognizing (1) that the GAO believed the site was properly selected, (2) that
Nebraska' s |PA found that the proposed site would preserve the health and safety of
people and that surface water and groundwater were not problems, (3) that
Nebraska's DSER found that surface water and groundwater were not problems, (4)
that Nebraska's DSER found that USE had provided appropriate written financial
assurances that it could finance the project, and (5) that Nebraska' s head consultant,
after a lengthy investigation and the expenditure of tens of millions of dollars,
testified that the site could have been licensed, the question of bad faith is starkly
framed. Although thereasonsfor my finding of bad faith have changed slightly since
my preliminary injunction opinion, the evidence of bad faith remains overwhelming.

In fact, the huge discovery effort (over 1.5 million pages of documents) has
reveal ed persuasive evidence supporting many of my initial conclusions. That effort
has also provided disturbing new evidence of bad faith including boxes of very
damaging documents that were secretly taken from the Governor’s policy research
office and hidden in a basement for almost ten years.
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| next catal ogue the evidence of bad faith upon which | particularly rely.® In
so doing, | state that any one of the following indicators of bad faith is and was
enough to convince me of Nebraska' s liability.

1. Governor Nelson, In His Own Words

Asacandidate, Ben Nelson promised that “[i]f | am elected governor, it isnot
likely that there will be a nuclear dump in Boyd County or in Nebraska.” (Ex. 28 at
Attach. A.) The Associated Press reporter who heard the campaign speech thought
the commitment so unusual that he interviewed Nelson to confirmit. To the extent
that Nelson now denies making the statement, that denial is not credible.

True to his word, but only after eight years had elapsed and huge sums had
been spent, the license application was denied. Lessthan a month later Nelson left
office. Subsequently, when running for the United States Senate, Nelson proudly
claimed that, “1 kept the nuclear waste out of Nebraska.” (Tr. 970.)

The inescapable conclusion from these statements, plus two months of
supporting trial evidence, isthat Nelson made apromise and kept it. Infact, because
of the discovery of very damaging documents, we have an unusual insight into
Nelson’s actions between the time he made his campaign promise and the time he
took credit for that promise as he ran for the United States Senate.

*The Commission has presented many pieces of evidence tending to prove bad
faith. Sufficeit to state that the areas mentioned in the text are the most persuasive,
but not the only, evidence of bad faith. For example, | do not discussinthefollowing
portions of this opinion Nebraska's efforts to insulate itself from an inquiry into bad
faith during the 1999 “contested case” which | ultimately enjoined. Sincethat issue
was the primary focus of my preliminary injunction opinion, and since the evidence
and my views have not changed during trial, there is no reason to add to the already
unwieldy length of this opinion.
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During the years when Kate Allen was taking detailed notes, we know that
Nelson worked with site opponents and planned how to defeat the license application
by using devious methods. Consider Allen’s notes which attribute the following
statements to Nelson:

“want USEcol to think EBN is deranged™ (Ex. 877, at PRO59289);

“create]] noise & difficultieg;] think we can win it; expensive” (Ex.
877, at PRO59289);

“If wedon’'t proceed fairly, then they will file asuit against the state for
bad faith” but “I’m not afraid yet” (Ex. 1497, at GOM ®35468);

“Let’'s talk about litigation [without] giving our plan to the other
side-We want to keep them off balance” (Ex. 1497, at GOM 35468);

“Our best bet isto be the under dog who has been taken advantage of by
the bad power companies’ (Ex. 1497, at GOM 35469);

“[W]e have to be careful not to get public sentiment against us’ (Ex.
1497, at GOM 35469);

Regarding arevised GAO report, “[a]lsapublicity toal, if it isdamaging
we'll really useit” (Ex. 1497, at GOM 35469);

“I must be creative, otherwise the press will tire of EBN; little boy that
cried wolf” (Ex. 1497, at GOM 35470);

’As discussed later, after these notes were made in January of 1991, Allen
subsequently called for use of the “deranged Governor” when communicating with
her superiors. (Ex. 1474, GOM 32751.)

¥The “GOM,” “MOG,” and “MIG” prefixes signify that the document was
located in files which were hidden in Allen’s basement. (Tr. 269-70.)
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“Litigation — we will continue to look at every angle.” (Ex. 1497, at
GOM35471).

Without engaging in strained semantics,® there is no plausible way that these
statements can be squared with any notion of good faith. If Nelson uttered these
wordsto site opponents, and | find that hedid, theentirelicensing processwassullied
beyond redemption.

If Nebraska deniesthat Nel son made the statements attributed to him by Allen,
| am not persuaded. While Allen may be many things, it is not believable that her
contemporaneous notes were fabricated. Indeed, they have a certain inherent
authenticity becausethey implicate Allenin misbehavior, and that isundoubtedly one
reason why she hid many of them in her basement.

Although she was fired when she became “a legal liability” (Ex. 1078, at
MOGO00001), Allen had areason not to harm Nelson. In exchange for her silence,
Allen was promised job assistance, and the record reveals that she got what was
promised. Still further, Allen’ stestimony at the preliminary injunction hearing and
at trial evidenced an aversion to harming Nelson and his administration. (For
example, sheprofessed “no memory” of many critical detailsand events.) Thus, there
IS no reason to think that Allen’s notes were part of a scheme to retaliate against
Nelson.

Moreover, | rgject the suggestion that Allen was mentally unbalanced while
working for Nelson. The vivid and coherent detail of Allen’s notes reveal a well-
organized mind. Therefore, even if shewas“depressed,” thereis no reason to doubt
the accuracy of her notes.

Nelson admitted that he sometimes used the “deranged Governor”
phraseology, but stated that when he used those words he only intended to refer to
some future governor. (Tr. 978.)
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Insummary, Nelson’ swordsareimportant. WWeknow what Nelson did because
his own words tell us.

2. A Regulator “We Can Trust”
Randy Wood, the DEQ Director, had “an attitude.” *° That was no secret.

Consider, asanillustration, Wood' s testimony before the Southeast Compact
Commission after Nebraskaissued its 1993 tentativelicensedenia decision. Because
the Southeast Compact allowed Nebraskato useits LLRW facilities on a short-term
basis, but had threatened to deny further use if Nebraska did not deal with its waste
problems, the Southeast Compact wanted to know whether alicense would ever be
granted to USE. At a hearing in Atlanta, Georgia, one of the Southeast Compact
Commissioners closely questioned Wood about his regulatory approach.

Wood bluntly told the Southeast Compact Commission that his “agency
[would] make no effort whatsoever to work with an applicant to work out a way to
use a piece of property that would be suitable.” (Ex. 1068 at 16.) Wood would not
even inform the applicant that an insignificant change in alicense application (like
moving a “building one foot”) might make the property suitable for alicense. (1d.)

Thus, Wood, who had been a regulator in Wyoming and Arizona before
coming to Nebraska, openly acknowledged that he was not one to assist a license
applicant even if it would be reasonable to do so. Wood testified that he fully
revealed his regulatory philosophy to Nelson during his 1991 job interview. (Tr.

“"He was not a credible witness either. See, for example, the numerous
contradictions in his preliminary injunction hearing testimony, his deposition
testimony, and histrial testimony. (E.g., Tr. 6903-04, 6993-7000, 7001-05, 7005-09.)
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6937-38, 7050-51.) WithWood's“tough guy” approach evident to anyonewho cared
to know about it, next consider how Wood came to be hired by Nelson.

Kate Allen took notes when Ben Nelson met with site opponents in Boyd
County, Nebraska, on January 23, 1991. During that meeting, Nelson stressed that
it was“important we get Director w/o agendawho we cantrust” in order to “critically
evaluate” the license application. (Ex. 877, at PRO59293.) Subsequently, Nelson
received arecommendation to hire Wood from his friend and political confidant W.
Don Nelson. (Tr. 959.) W. Don Nelson was so close to Governor Nelson that he
later became part of Nelson’s United States Senate staff. (Tr. 958.) W. Don Nelson
wasalso Wood'sfriend. (Tr.2228.) They knew each other fromWyoming whereW.
Don Nelson had been the Governor’s chief of staff and Wood served as the head of
the Wyoming equivalent of the DEQ. (Tr. 959.)

Not long after the January 23, 1991 meeting, Nelson’s chief of staff, Sandy
Scofield, sent Kate Allen an e-mail regarding aplanto call Wood “ so heknowswhere
the governor isgoing on llrw and what expectations for himwill be.” (Ex. 346.) The
purpose of the phone call was to “give [Wood] the perspective he needs and also
judgeif he'suptothetask.” (1d.) Wood said he does not remember much about the
conversation, but we know that Scofield in fact made acall to Wood, that she offered
him the job, and he accepted. (Tr. 6645-47.)

That Nelson got what he was looking for in Randy Wood is evident. One
example, in particular, illustrates Wood' s unreasonable rigidity when dealing with
USE.

Wood had a discussion with George Smith during a license meeting that

included the DOH decision-maker. Smith served as a“policy advisor” to the DOH
Director on USE’ sapplication. Smith had earlier worked for the Nuclear Regulatory
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Commission (NRC). Thesubject of license conditionscameup. Recall that alicense
condition was proposed in the DSER to deal with construction financing.

Smith made it clear “in some great lengths’ that license conditions were used
by the NRC. (Ex. 10,0023, at Tr. 272 (Dep. of Smith).) Inresponse, “Randy said he
didn’'t give abig rat’ s rear end what the [NRC did].” (Id.) On the contrary, Wood
Issued a “directive’ that “there would no License conditions.” (ld. at Tr. 272-73.)
Subsequently, and despite the Commission’s expenditure of over $88 million in
pursuit of the license, the contrary views of all the regular financial assurance
reviewers (Ex. 1346 at 22 (“Final Evaluation Findings’)), and the practice of the
NRC, Wood refused to rationally consider a conditional license for construction
financing.™

In summary, Nelson told site opponents exactly what type of regulator “we
[must] get,” and that was one “we can trust.” In Randy Wood, Governor Nelson
found that person, and Wood' s conduct was plainly unreasonable.

3. “Waste Woman”

In an 1991 memo to a lawyer with Nelson’'s former law firm, Kate Allen,
herself a lawyer, announced that “[t]he Governor calls me Waste Woman.” (EXx.
1485, at GOM47017.) “Waste woman's” conduct while working for the State of
Nebraska was the very essence of bad faith, and the Nelson administration knew of
it, tolerated it and, alas, encouraged her.

"Regarding the December 18, 1998 final decision, Schor testified that he did
not decide whether the license should have been denied for lack of financial
assurance. (Tr. 6411-15.) Thus, as to this ground for denial, Wood was the only
decision-maker.
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KimRobak, ahigh-ranking Nelsonadministration official, frankly testified that
“l do recall believing that Kate was very biased on the issue.” (Tr. 469.) This
realization occurred within “a couple of months’ after Robak started working for
Nelson as the Governor’s legal counsel, probably in August or September of 1991.
(Tr. 469-70.) But, instead of firing her or changing her assignment, Kate Allen was
given “adirectiveto have alower profile.” (Tr. 472.)

In fact, on October 31, 1991, Rod Armstrong, Allen’s supervisor at the PRO,
sent Allen an e-mail that conveyed the “Governor’'s unequivocal support.” In
pertinent part that e-mail stated:

| had a good chat with the Governor and Sandy about this. First and
foremost, you till have the Governor's and Sandy’'s (and my)
unequivocal support. The Governor commented that you arebearingthe
brunt of the Compact’ s disgust with him (and with your ability to “blow
their skirtsup.”)

Bottom line: Everybody here stillslovesya, kid. We want you to keep
on top of the issue without getting caught in the crossfire.

(Ex. 335, at GOM36014.) For about ayear after that e-mail, Allen continued to work
in the Nelson administration as the person primarily responsible for LLRW policy
I SSues.

Importantly, Allenandtherest of the Nel son administration clearly knew about
Nebraska' s responsibility to act in good faith under the Compact. They also knew
that Allen’s conduct was suspect. On August 13, 1991, in an e-mail to senior Nelson
administration staffers, including the chief of staff, the Governor’slegal counsel and
the head of PRO, Allen advised that she was aware of the possibility of “a‘bad faith’
caseagainst Nebraska. . ..” (Ex. 370.) Accordingly, shewas*being very careful in
what | say.” (1d.)
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During her tenure with the Nelson administration, the Governor’s “Waste
Woman” consistently acted in accord with her evident bias against the application.
Although | could recite others, six examples make the point.

On December 30, 1990, afew days before Nelson took office, Allen prepared
an“Action Planon LLRW” outlining Nelson’scampaign promises. (Ex. 1526.) The
memo was addressed to “Governor Nelson.” Thefirst item on the “action plan” is
this.  “Upon taking office [the Governor] will order a moratorium on further
development of the facility . . ..” (I1d.) If not officialy, then in effect, Nebraska
mai ntained such a“moratorium” during the eight years of the Nelson administration.
For all practical purposes, Allen’s “action plan” was implemented.

Second, in an e-mail to her supervisors dated May 16, 1991, regarding
“compact commission business,” Allen advised that “possibly it's time for the
Deranged Governortto [sic] comeforward.” (Ex. 1474, at GOM32751.) About three
months after Allen’s call for the “deranged Governor to come forward,” and aware
of “technical briefings’ for Wood regarding wetlands and flood plain issues, Allen
instructed Wood that he should send aletter to USE expressing his “concern” over
theseissues. (Tr. 254; Exs. 1486 & 1487; Filing 99, at Tr. 122-27, 164 (preliminary
injunction transcript).) Allenalso discussed theletter with Nelson, and the Governor
gavehis permission for submission of theletter. (Ex. 1487, at GOM46250; Filing 99,
at Tr. 122.) At therequest of Nelson (Filing 99, at Tr. 123), Allen then hand delivered
the letter to USE in the middle of negotiations between the Commission, USE, and
the generators regarding whether the generators would contribute millions of dollars
more to the licensing process. (Tr. 255; Ex. 1487, at GOM46250.) As might be
expected, thisletter disrupted the meeting. (1d.)

Third, Allen tried to influence DEQ and DOH technical staff who worked on
the license application. Allen attended various non-public meetings at DEQ and
DOH when discussions with the Directors, and DEQ and DOH technical staff, took
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placeregarding thelicense. (Tr.2081-85, 4832; Ex. 399, at GOM 49432-38; Ex. 406,
at GOM5004-5; Ex. 1476, at GOM409441-42.) She made notes, including “ Show-
stoppers. wet landg,] surface expression of GW.” (Ex. 399, at GOM49438.) On at
least one occasion (May 7, 1992), Allen was present when the review managerswere
also present. (Tr. 4635-41, 4833; Ex. 553, at JAD000016-18.) She asked questions
of the review managers and offered opinions, such as*the groundwater risesinto the
wetlands.” (Ex. 553, at JAD000018.) Her presence upset the review managers and,
after the meeting, they complained. (Tr.4641.) Jay Ringenberg, the LLRW program
manager for DEQ), testified that it was improper for Allen to attend this type of
meeting, and it wasinappropriate for her to participate in such ameeting. (Tr. 4637,
4641.)*

Fourth, Allen interviewed staff legal counsel at DEQ, Mike Linder, and then
revealed hislegal analysisto Pat Knapp, asite opponent’s lawyer. On September 1,
1992, Allen had ameeting with Mike Linder. (Tr. 394-95; Ex. 1499, at GOM47458-
64.) Her notesindicate that they discussed Linder’ s thoughts about the regulations.
Under the caption “Lega Conclusion” shewrites, among other things, “no prohib. to
h'vng wetland in disposal site.” (Ex. 1499, at GOM47458.) At another point, she
writes, placing the thoughts in brackets, “[no prohibition against engineering.].” (1d.
at GOM47459.)

On September 2, 1992 she wrote an e-mail to her PRO supervisor “following
up [on] my discussion with Mike Linder et a in DEQ concerning their legal analysis
that the floodplain and wet lands are not afatal flaw” and stating “| need to brief the
folks upstairs [the Governor’s office] and get back to the LMC.” (Ex. 395, at

LAfter Allen left the Nelson administration she continued to work against the
application by approaching licensing staff. George Smith, the “policy advisor” at
DOH, recalled aluncheon encounter where Allen confronted him, acting “ pi ssed of f,”
and “rambling onin somekind of ananti Applicationtirade.” (Ex. 10,002a, at Tr. 80-
82 (Dep. of Smith).)
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GOM 47568 (second paragraph).) Sheaddedthat shewas*reviewingall thematerials
given to me by DEQ as supporting guidelines, etc.” (1d.)

Onthat samedate, Allen sent her supervisors another e-mail, requested that the
Governor meet withthe LM C, and complained about DEQ possibly taking “the stand
that it doesn't matter that 60% of the site is under water . . . .” (Ex. 793.) She
reminded her supervisors that “the LMC can still be used by the Governor to do
things he cannot do directly.” (1d.)

On September 8, 1992, Pat Knapp, the lawyer for the LMC, wrote a letter to
Kim Robak stating that Allen had sent her “the documentation which supposedly
supports NDEQ' sposition that one can engineer around flawsinaLLRW site.” (EX.
975.) Thus, Allenimproperly served asaconduit to the LMC’ slawyer regarding the
current thinking of DEQ’ s in-house counsel.

Fifth, ineffect, Allentold Wood how to “ squeeze” USE regarding construction
financing. On April 14, 1992, Allen sent Randy Wood an e-mail about the delay in
issuing a LLRW license to USE in California. In the e-mail, Allen recounts a
conversation with alawyer in the California Department of Environmental Health.
Allen states. “This has got to be a setback for U.S. Ecology’s financial situation.
They need alicense in hand before they get any credit withabank . ... US Ecology
IS being squeezed pretty hard. We might want to bein a‘headsup’ posture.” (EX.
312.) The e-mail also went to Nelson, his chief of staff, and others in the
administration. Having been given a “heads up” by Allen about how USE was
“sgueezed” in Californiaand needed “alicensein hand beforethey get any credit with
a bank,” it is not coincidental that Wood denied USE a conditional license for
construction financing when all the regular financial assurance reviewers proposed
that alicense be granted with such a condition.
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Sixth, Allen prepared a detailed legal analysis about the risks and benefits of
Governor Nelson ordering Wood to deny the license because of wetlands. (Tr. 452;
Ex. 361, at GOM46993-95; Ex. 382, at GOM47434-36 (“ Draft #3” dated “8-21-927).)
The document begins with adescription of the “fact situation,” and that is presented
thisway:

Randy has told the Governor that it is legaly defensable [sic] to
engineer to overcome minimum site requirements. Randy’spositionis
that the existence of wetlands and a 100 year floodplain on the site
together with the discharge of groundwater to the surface are not fatal
flaws.

(Ex. 361, at GOM46993.)

The memorandum concludes that the Governor can and should order Wood to
deny the license on site suitability grounds even if Wood believes otherwise. (Id. at
GOM46993-94.) Allen stressesthat “[t]he appea of Randy’s decisionisstrictly an
administrative appeal on therecord.”*® (Id. at GOM46994) Thus, the “[w]orse case
scenario if the court finds against the state, is that the Court will order the state to
finish thelicensereview.” (1d.) Insodoing, Allen discussesthe“good faith clause”
under the Compact, “11"™ Amendment sovereign immunity,” and various other legal
principles. (1d. at GOM46994-95.)

Although Ms. Robak denies it and Allen cannot remember, Allen’s notes
suggest that she discussed that plan with Robak. (Ex. 383, at GOM47437-42.)
Whether “Waste Woman” explicitly discussed the plan with the Nelson
administration or not, that analysis and planning leaves nothing to the imagination

BThis was precisely the position Nebraska took in 1999 when it successfully
precluded USE and the Commission from presenting bad faith evidence in the
contested case proceeding that followed the final license denial.
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regarding Nebraska's bad faith.'* Allen admitted as much. (Tr. 180-86, 378, 387.)
In fact, she thought the documents were “very damaging”:

Q. Andthesetypewritten versions of thedecision analysisareamong
the documents you thought might show bad faith against the State
of Nebraska; correct?

A. Possibly, yes.
Q. Atleast very damaging?
A. Yes.
Q. And you had them—you had them in your basement over the
period from 1992 until 2001, right?
A. Yes
(Tr. 387.)

To sum up, the failure of Nelson and his administration to remove or control
an obviously biased lawyer in an important LLRW policy position for a period of
nearly two yearsis compelling evidence of bad faith. Itisnoleaptofind, asl do, that
Nebraskatolerated Allen’s bad behavior because the results were pleasing.

4. “[I]f thereisbitterness, there will be no assistance in getting a job.”

While accomplished indirectly, Nebraska “purchased” Kate Allen’s silence.
In so doing, the truth was hidden until thistrial made it visible.

YAs discussed in alater portion of this opinion, Wood ultimately did what
Allen’s memorandum sought to accomplish. That is, in January of 1993, he issued
an intent to deny the license on the very grounds outlined in Allen’s analysis.
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On September 18, 1992, Rod Armstrong, the PRO director, fired Kate Allen.
She was allowed to work until her retirement vested, which was a month or so |ater.
Allen took detailed notes of what she wastold by Armstrong when hefired her, and
about the events that followed. (Ex. 1078, at MOG00001-02.)

Among other things, her notes reflect that at 11:00 am., on September 18,
1992, she wastold by Armstrong that the “Governor has determined that [she was]
alegad liability.” (Ex. 1078, aa MOGO00001.) At 11:45 a.m. on that same day, her
notes reflect the following comments: “They have agreed. The Governor will help
you get ajob if you agree that you will indicate that it was your decision to leave and
that you were burned out. If not (if thereis bitterness), therewill be no assistancein
getting ajob.” (1d.)

Between September 18, 1992 and 9:00 a.m. on September 23, 1992, Allen also
spoke with “Martha” (another PRO staffer) and “ Sandy” (Scofield). Among other
things, “Martha’ told her: “The Governor was not displeased with my work.” (1d.)
On the other hand, “Sandy” told her that: “She spoke with the Governor” and “[h]e
told her that he felt that [Allen] was not giving him plans and options that he needed
on thisissue, and therefore he was not pleased with [her] job performance.” (Id.)

At noon on September 23, 1992, the Governor’s press aide called Allen and
“[asked me how | wanted it handled if/when the presscalls.” (1d.) “I told her that
| was not comfortable saying that | resigned or that I'm ‘looking for new
chalenges.’” (1d. at MOGO00001-02) Allenwenton: “I told her that | intended to say
that ‘thisisadifficult time for me; there are alot of tough decisions to be made, and
| have no further comments.’” (lId. at MOGO00002.) According to Allen, the press
aide replied “that her response would be something along the lines of ‘thisisavery
difficult job that she has done well; we thank Kate and wish her good luck.’” (1d.)
Allen and the pressaide then agreed to call each other if the pressinquired “ sowecan
let each other know what we plan on saying in case anything has changed.” (1d.)
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At trial, Allen testified that as a quid pro quo for her silence she specifically
demanded letters of reference, and she got them. That is, “| requested, in exchange
for not saying anything, letters of reference, which they provided to me, which | had.”
(Tr. 414.)

Shortly after sheleft her PROjob sometimein late October or early November,
1992, Allen was employed by State Senator Wickersham. (Tr. 123.) About ayear
later, in November of 1993, Allen went to work for State Senator Preister. (Tr. 123.)
Preister wasasite opponent, and Allen actively worked against the application while
working for the Senator. (Tr. 124.) She also worked half-time for “Save Boyd
County” opposing the application. Senator Preister knew of her work and approved
of it. (Tr.128.) Thus, even though Allen lost her PRO job, she soon landed other
government work which enabled her to continue to oppose the application while on
Nebraska's payroll.

At about the time she left the PRO office, Allen took 19 boxes of documents
fromthat office. (Tr.157.) Allendid not have permission to take the documents, and
she knew that she should not have taken them. (Tr. 170-171.) Ultimately, the boxes
ended up in Allen’s basement. (Tr. 162.) As previously discussed, these included
several boxes of documents relevant to LLRW issues, specifically including
documents that were highly damaging to Nebraska.

Allen hid the documents until her counsal produced them to the State of
Nebraska in 2001 in response to a letter from trial counsel for Nebraska.®> At her

“Thereisno claimor evidence that Nebraska' strial counsel wereaware of the
documentsuntil Allen’ slawyer produced them. Trial counsel for Nebraska promptly
disclosed them to counsel for the plaintiffs once they were produced. Apparently,
trial counsel sent out a stock letter to potential witnesses requesting production of
relevant documents, and in response Allen hired alawyer and had him produce the
documentsto Nebraska. (Tr. 164.)
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deposition for the trial of this case, Allen invoked her Fifth Amendment privilege
regarding some of the documents. (Tr. 165-67.) At trial, Allen did not invoke her
privilege because shortly before trial Nebraska and the Commission indicated that
they had no intention of requesting that Allen be prosecuted. (Tr. 178.)

Prior the trial of this case, Allen testified at the hearing on the preliminary
injunction. (Tr.171.) She was aware that she had “boxes of LLRW evidence,” but
“didn’t mention it to anybody at that time.” (1d.)

Nebraska presented the testimony of Rod Armstrong to deny some of what is
in Allen’s notes. Mr. Armstrong’s testimony does not persuade me that | should
disbelieve Allen’ snotes. First, Armstrong’ stestimony was sometimesequivocal and
at other times confirmed much of the substance of what Allen’ snotesrecounted. (Tr.
5077-83.) Second, | trust Allen’s contemporaneous notes about her firing for many
of the samereasonsthat | trust Allen’sother notes. Third, Allen acted in conformity
with the notes. Indeed, she kept her silence for nearly ten years, even keeping secret
the existence of the hidden files during her sworn preliminary injunction testimony.
Fourth, when Allen testified that “I requested, in exchange for not saying anything,
|etters of reference, which they provided me,” | waslistening and watching carefully.
Atthispoint in her testimony, shewasvery credible. Even Armstrong agreed that the
substance of that type of bargain was communicated to her. (Tr. 5082-84.)

In summary, | find that Allen’'s notes reveal what in essence the Nelson
administration promised her when shewasfired. In effect, that promisewas. “Keep
silent, and wewill help you find ajob. Speak, and youwill haveno help.” Giventhe
damaging information and documents that Allen then possessed, and the fact that the
Nelson administration knew that Allen was very biased, the effort to keep her quiet

®With no criticism intended of Nebraska or the Commission, | must add that
this Court is not a party to any such agreement.
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reflects a guilty knowledge on the part of Nebraska and an improper, but partially
successful, attempt to hide evidence of bad faith.

5. “Marching Orders’ and the 1993 I ntent to Deny

In the summer of 1992, Nelson tacitly agreed to a plan for a “preemptive
strike.” That is, before completing the licensing review, Nebraska would deny the
application because of wetlands on the site. When an Attorney General’s opinion
threatened to disrupt that plan, the Nelson administration ordered Wood to withdraw
it and he complied. At the same time, the Nelson administration handed out
“marching orders’ to DOH and DEQ. Shortly thereafter, Nebraskaissued an “intent
to deny” based largely upon the existence of wetlands. In so doing, Nebraska
Ignored the adviceit had received fromits specially retained Washington, D.C., legal
counsel. The details are set forth below.

The 320-acre site selected by USE and the Commission had wetlands and
floodplains on it. However, those wetlands and floodplains were not within the
“footprint” of the structures which would hold the waste. Nevertheless, the DEQ
director rai sed aquestion about whether the existence of thewetlandsand floodplains
required denial of the license. Asaresult, an opinion was requested of the Collier,
Shannon firm. That firm served as outside regulatory counsel to Nebraska under a
contract with HDR.

On October 1, 1991, the opinion was issued. (Ex. 593, at JHC02421-31.)
Although delivered to Dale Jacobson, he provided it to Jay Ringenberg, the DEQ
LLRW program manager. (Tr. 1466, 1468.) The opinion was ultimately examined
by Wood. (Tr. 6715-16.)

The opinion started with a review of the facts. Among other things, it
recognized that: “US Ecology has proposed to site a low-level radioactive waste
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disposal site on 320 acres |ocated in Butte, Nebraska. Wastes would be disposed in
above-ground disposal vaults. Wetlands and floodplains exist on the proposed site,
however, no buildings, roads, or waste disposal vaults will be constructed in
designated wetland or floodplain areas.” (Ex. 593, at 1-2.)

After an extensive analysis of Nebraska' sregulations, NRC regulations, NRC
technical position papers, and other information, Collier, Shannon concluded that the
license need not be denied. (Id. at 11.) In particular, Collier, Shannon rendered the
following opinion:

Nebraska need not regect US Ecology’s proposed Boyd County site
under the Title 194 siting criteria simply because of the existence of a
floodplain and wetlands. In our opinion, the site could be used so long
as the disposal units are not located in floodplain or wetland areas and
engineering techniques are used to prevent flooding or frequent
ponding.

(1d.)

Some ten months later, on July 28, 1992, Governor Nelson had a 1.5 hour
meeting with Pat Knapp, the LMC lawyer and site opponent; Robert Eye, a Kansas
lawyer'” and a site opponent; Jim Selle, a Nebraska site opponent; and members of
Nelson's staff including Kim Robak and Rod Armstrong. (Tr. 722, 725-29.)

At that meeting Knapp urged Nelson to instruct Wood to deny the license
before the review was completed because of the wetlands, a supposed “fatal flaw.”
(Tr. 726-27.) In particular, Knapp wanted the Governor to order DEQ and DOH to

At this time, it is not clear for whom Eye really worked. Earlier, and
apparently representing private clients, he had sued Nebraska over the site. At the
meeting with Nelson, Eye may also have been serving as an advisor to the then
Governor of Kansas. (Tr. 725.)
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deny the license. (Tr. 729.) After Knapp argued that it was proper to decide site
suitability issues before proceeding any further with the licensing process, Nelson
responded “it sounds like common senseto me.” (Tr. 727.)

Nelson | eft the meeting, and Knapp, Eye, Robak, and Armstrong continued the
meeting. Jm Selle left “because there was going to be a bunch of lawyers talking
about legal things.” (Tr. 729.) Knapp provided Robak and Armstrong with some of
her legal research. (Tr. 730.) Robak asked Knapp “what DEQ’s position was on
[Knapp’'s] argument,” and Knapp responded “to the best of my knowledge, DEQ
doesn’'t have a position” but is “simply acquiescing” in USE’s position. (Tr. 731.)
Robak responded that Knapp should put her legal argumentsin writing, and Robak
“would try to follow up with DEQ to see what their documentation or what their
positionwas. ...” (Tr. 731.)

On July 31, 1992, Knapp supplied the requested legal memorandum. (Ex.
966.) Among other things, Knapp argued that the site did not meet minimum site
suitability requirements because of groundwater, and that the above ground storage
design of the site wasirrelevant when it came to satisfying minimum site suitability
characteristics. (1d. at ROK000788-89.) Sometimethereafter Knapp had atelephone
conversation with Allen, and she recalled “Kate telling me that Kim was growing
impatient with her, and as| recall the conversation, she[Allen] was, basicaly, trying
to understand what | was saying in my memo.” (Tr. 745.) Knapp gave Allen a
“genera outline.” (Tr. 746.)

Knapp testified that within about aweek after she sent her memo, “I received
atelephone call from Kim Robak][,]” “Ms. Robak indicated to methat she had talked
to DEQ[,]” and “that they had told her that there was documentation to support the
position that you could engineer around afatal flaw ....” (Tr.735.) Knapp testified
that shortly thereafter she received “in the mail an envelope from the Governor’s
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office with some documentsin it and anote from Kate Allen saying something to the
effect of Kimsaid to send you this. It’ sthedocumentationfrom DEQ.” (Tr. 735-36.)

On August 19, 1992, Allen sent Robak an e-mail. In it she spoke of preparing
an “action plan” for the Governor that included Allen consulting Jm Selle, Pat
Knapp, Bob Eye, Diane Burton, and SteveMoeller. (Ex. 366.) Shewanted to consult
these people to “put our collective legal minds and substantive information together
and come up with options for the Governor with an analysis of risks and possible
legal outcomes.” (1d.) Allen added, “(essentialy what you asked of the analysts at
Monday’s meeting)[.]” (1d.) The record does not reflect aresponse to this e-mail.

On or about August 21, 1992, and as noted earlier, Allen prepared a“Decision
Analysis.” (Ex. 361, at GOM46993-95; Ex. 382, at GOM47434-36 (“ Draft #3” dated
“8-21-92").) That document considered the risk and benefits of Nelson explicitly
instructing Wood to deny the license. Although Ms. Robak denies it and Allen
cannot remember, Allen’ snotes suggest that she discussed that plan with Robak. (Ex.
383, at GOM47437-42.)

In any event, on September 8, 1992, Knapp wrote Robak. In the letter Knapp
stated that “Kate Allen has provided me with the documentation which supposedly
supports NDEQ'’ sposition that one can engineer around flawsinaLLRW site.” (Ex.
975.) Robak routed a copy to Allen. (1d.)

Robak responded on September 14, 1992. (Ex. 974.) Theletter wasterse and
formal. It stated that DEQ had not taken a position “regarding the ability to engineer
or build around flawsin alow-level radioactive wastesite.” (1d.) On September 18,
1992, Allen wasfired because, according to Allen, the Governor had determined that
shewas “alegd liability.” (Ex. 1078.)
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Although she had been fired, Allen was allowed to continue working until her
retirement vested. On October 5, 1992, she took notes of a meeting that Nelson had
with members of the LMC. (Ex. 355.) Allen’s notes document a discussion about
Randy Wood seeking an Attorney General’ s opinion “as to whether or not thereisa
fatal flaw.” (Ex. 355, at GOM46400.) Allen’s notes show that she understood that
Pat Knapp believed the LMC was supposed to have input on how it was worded.

(d.)

On October 14, 1992 Wood submitted arequest for an opinion to the Nebraska
Attorney General. (Ex. 143.) Remarkably, Kate Allen had a draft of the opinion
request in her files. (Ex. 350, at GOM46162-65).

Among other things, the opinion request asserted that: (1) “there is no
prohibition for the applicant to reasonably modify the site” to meet site suitability
requirements and as long as the waste disposal structure (as opposed to the larger
320-acre site) was not in awetland then the site suitability requirements would not
beviolated (Ex. 143 at 4), but (2) if groundwater discharged within the disposal units
and the buffer zone, then the regulations were not satisfied.” (Ex. 143 a 5.)

On November 9, 1992, Assistant Attorney General Willard had essentially
completed her opinion in response to Wood' s request. Her opinion concluded that
DEQ's position was defensible. (Tr. 1774-76 ; Ex. 3932 at 3.) On that same date,
Steve Moeller reported to Robak and Armstrong that he had called Willard and
“asked her if she could hold off a couple of daysinissuing it.” (Ex.51.) Inhise-
mail, Moeller reported that: “I asked her what the opinion said and she said that it
concludes that thereisalegal basisfor the DEQ’ sposition and that it is a defensable
[sic] position.” (1d.)

On November 10, 1992, Modler wrote another e-mail to Robak and
Armstrong. (Ex. 52.) Inthat e-mail he reported that: “Randy Wood called me and
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was wondering why | asked Linda to stop or hold the opinion.” (Id.) Moeller
recounted that he told Wood about a meeting with DOH “and that as a result Kim
instructed me to call over and get the opinion held until we could unravel what was
going on.” (I1d.) Moeller additionally stated that Wood “then informed me that he
had called Linda Willard and that she told him that since he originally asked for the
opinion hewould have to send them something in writing to cancel it and that he was
trying to get ahold of Kim to talk to her about this but she was unavailable.” (1d.)

Moeller testified that sometime after November 9, 1992, he met with Robak,
Wood, and Horton and pursuant to Robak’s instructions he caled Willard to
withdraw the request for the opinion. (Tr. 1695.) Moeller testified that both he and
Robak knew that Willard’ s opinion would support DEQ’ s position, as articulated in
theearlier opinion request. (Tr. 1695.) Moeller also testified that he had seen adraft
of the opinion request. (Tr. 1694.)

Robak agreed that she had a meeting with Wood and Horton. (Tr. 648.)
According to Robak, “I asked that the request [for Attorney General opinion] be
withdrawn, not put on hold. | think | asked them to actually pull it back from the
AG’'soffice.” (Tr.648.) Despitethee-mail from Moeller whichinformed Robak that
Willard had concluded “thereisalegal basisfor the DEQ’ sposition,” Robak testified
that when she ordered the withdrawal of the opinion shedid not know of the contents
of Willard’'sopinion. (Tr. 647.)

Robak al so testified that she ordered the opinion request bewithdrawn because
it was submitted only by DEQ and not DOH and because it had not been vetted by the
Governor’s office as was required by the policy of the Governor’s office for all
opinion requests. (Tr. 647-50.) Shetestified that shetold Wood and Horton, “please
sit down and work this out.” (Tr. 648.) According to Robak, the directors agreed.
(Tr. 649.)
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On November 16, 1992 Wood formally requested that the opinion be
withdrawn. (Ex. 6102.)*® Using an incomprehensible explanation, Wood wrote:
“ Subsequent to the transmittal of this request to your office a number of additional
related questions have arisen and we believe it appropriate to reconsider the initial
guestions in the context of these additional authority and interpretation questions.”
(1d.) Willard’s opinion was never rel eased.

Despite the fact that Wood and Horton agreed to work out their differences
when they talked with Robak, that did not turn out to be the case, at least for awhile.
On November 20, 1992, Moeller sent an e-mail to Robak and Armstrong. (Ex. 54.)
In that e-mail Moeller recounted a conversation with aDOH lawyer, and that |awyer
“stated that whatever rolethe Gov. wanted Health to play in thelicensing processwas
ok” but, as between DOH and DEQ, a “mutual resolution was unlikely.” (ld. at
SEGLINO00068.) Thus, Moeller concluded that “we should be prepared to send out
marching orders asto what role both agencieswill haveinthelicense[]review.” (1d.)
Thereafter, ameeting was schedul ed with Wood, Horton, Robak, and Moeller in early
December. (I1d. at SEGLINO0069.)

On December 31, 1992, Moeller called the NRC and spoke at length with an
NRC commissioner and an NRC staff member. (Tr. 1703-05; Ex. 60.) Among other
things, he discussed whether an LLRW site could be engineered to overcome site
suitability problems. (Tr. 1704.) According to an e-mail Moeller sent Robak and
Armstrong at 3:16 p.m. on December 31, “| called Mike Linder, DEQ counsel and let
him know about the substance of my telephone call with NRC.” (Ex. 60.) Moeller
concluded by stating, “I’ [| keep you posted if | hear anything on DEQ’ sinterpretation
of theregs.” (Ex. 60.)

®¥Incredibly, at his deposition in December, 2001, Wood did not recall the
letter, he did not recall who wrote the letter, and did not recall why the opinion was
withdrawn. (Ex. 10,0003, at Tr. 205-09 (Dep. of Wood).)
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By lateon December 31, the“marching orders’ wereapparently heardloud and
clear. According to Moeller, “Randy Wood called meon, | think New Year's Eve,
December 31%, and basically said that we've resolved our issues surrounding the
Attorney General’s opinion, we need a chance to talk to Kim and the governor.”
(Filing 99, at Tr. 210 (preliminary injunction transcript).)

Moeller then sent an e-mail to Robak and Armstrong stating: “I spoke to
Randy Wood |ate thursday, Dec. 31 and he stated that he was ready to sit down and
talk with the Governor about whatever differences that DOH and DEQ had
concerning their siting regs. issolved.” (Ex. 60.) Moeller added: “He[Wood] wants
to make surethat if he starts getting into areas a[sic] that the governor does not want
to hear concerning licensing issues that he be told to stop his presentation.” (1d.)

On January 11, 1993, Wood, Horton, Robak, Moeller, and Nelson conferred
in person. (Filing 99, at Tr. 211 (preliminary injunction transcript).) According to
Wood, hetold the Governor “we were going to issue a notice of intent to deny . . .
based upon the fact that there were wetlands on the site, and that those wetlands
caused the dite to fail the site suitability requirement in Title 194 of our DEQ
regulations.” (Id. at Tr. 372.)) According to Moeller, Nelson and Robak asked
guestions. (Id. at Tr. 212.)

The decision having been made, there were frantic efforts at the Governor’s
officetojustify it. AsRobak testified, “| believethat somebody, whether it was[the]
Governor, or myself, or somebody else at the meeting made the determination that
Randy needed to be absolutely certain” and Wood “need[ed] to make surethat all the
I’s are dotted, and T’ s crossed with regard to the decision before we announced it.”
(Tr. 652.)

After that, on January 13, 1993, Moedller put together and sent to Robak a
schedule that included: “Assembly and Review by DEQ-DOH Attorneys of

-107-



appropriate documents and review of historical documents’ followed by “review by
AG and Governor’'s Office.” (Ex. 62.) The*“boot straps’ were being pulled, and the
Governor’s office was pulling them.*

OnJanuary 22, 1993, thetentativelicensedenial decision wasannounced. (Ex.
8; Ex. 1411, App. A at 23.) According to the written public announcement, the
tentative licence denia decision was issued “because of the evidence of flooding,
frequent ponding, and wetlands on the site, which also indicate the site is not
generally well drained, all of whichiscontrary to minimum site characteristics.” (EX.
8at 2.) Thisdecision conflictsinwholeor inpart withthe opinion LindaWillard was
prepared to issue, and the opinion that Collier, Shannon had issued.

Jay Ringenberg, the DEQ program manager for the LLRW program, testified
that neither he nor his staff were consulted in any way about the “intent to deny”
decision arrived at by Wood and Horton. (Tr. 2153-54; 4702.) In fact, he was not
informed of the decision until about two days before it was announced. (Tr. 2153,
4702, 4879.) Helater learned that Wood had spoken with the Governor’ soffice prior
to the decision, and that Wood had consulted only with DEQ and DOH lawyers. (Tr.
4880-81.) Ringenberg also learned that the Collier, Shannon firm had not been
consulted. (Tr.4881.) Ringenbergwasupset that he and his staff were not consulted.
(Tr. 4702.)

LikeRingenberg, Cheryl Rogers, thehead of DOH’ sprogram, testified that she
was “surprised” and “stunned” that she was not consulted prior to the decision. (Tr.

YRobak responded to Moeller’ s schedule, which had been sent via an e-mail.
In handwriting, shewrote, “Don’t profs-It will be seen by others-hand carry or call.”
(Ex. 786.) “Profs’ was the name for Nebraska s e-mail system. (Tr. 465, 641-42.)
After theintent to deny wasissued in 1993, USE filed a*“ contested case” and through
discovery unearthed some of the damaging e-mails. After that, thevolumeof e-mails
involving LLRW issues and the Governor’s office appears to have diminished.
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5258.) Asthe DOH person primarily responsiblefor the LLRW program, she had no
good explanation why she was not consulted before the decision was made. (Tr.
5568-69.)

In response to questions from defense counsel, Wood tried to explain why he
and Horton did not jointly request another attorney general’ s opinion after Wood had
withdrawn the first one and why they did not follow the Collier, Shannon opinion.
(Tr. 6696-97; 6715-19.) His answers were vague and unpersuasive. According to
Wood, thedirectorsbasically decided to proceed on their own because “we' recapable
of interpreting [the regulations], reading and interpreting, and decided that wewould
do that internally.” (Tr. 6697.) His answers, of course, beg the question of why
Wood asked for the opinionsin the first place.

Even though the issuance of the denial decision was a very important event,
Horton could not shed any light onit. Hesaid: “I don’'t recall the specifics of how
that [intent to deny] actually came about.” (Tr. 4417.)

In summary, numerous inferences should be drawn from the foregoing, and
none of them aid Nebraska. Succinctly stated, | find that the 1993 tentative license
denia wasthe product of bad faith. Specifically, | find that (1) the Governor’ soffice
directly interfered with the regulatory process by ordering Wood to withdraw the
request for an Attorney General’s opinion, and (2) Wood and Horton, who were not
lawyers, made alicense denia decision which conflicted with the Attorney General’s
opinion Wood had been ordered to have withdrawn and which also conflicted with
advice from specially retained outside counsel, and (3) then, with the aid of the
Governor’s office, Wood and Horton set about to have their in-house lawyers write
ajustification for the decision they had aready made.

Among other things, Nebraska argues that USE eventually conceded that
groundwater did at times discharge into wetlands W-1 and possibly W-2. Thus,
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Nebraska argues that the 1993 denial decision could have been predicated upon that
ground alone, and that such adenial would have been consistent with the regulations.
Evenif that istrue, thetentative denial decision that wasactually issued largely relied
upon the mere existence of wetlands. That decision conflicted with LindaWillard's
opinion that the Governor’ s office caused to be withdrawn and it al so conflicted with
the opinion of Collier, Shannon that wasignored when the Governor’s office saw to
it that all the “I's were dotted, and T's crossed.” Thus, so far as bad faith is
concerned, such an after-the-fact rationalization does not rebut the evidence of
wrongful conduct that at least in part caused the 1993 denial decision.

6. Disregarding the State Auditor

On July 1, 1992, Nebraska's Auditor of Public Accounts “completed our
review of the [LLRW] Program, as requested by the Governor’s Office.” (Ex. 19, at
second page.) Aswill be seen, the review was critical of the lack of a budget and
schedule. Thisangered Nelson. Nelson, through Allen, communicated his anger to
the Auditor, and Wood refused to comply with the Auditor’ s recommendation.

The Auditor’s review of the LLRW program made detailed findings and
recommendations. The first and foremost recommendation was the adoption of a
budget and atimetable. (Ex. 19 at 10-20.) Hereiswhat the Auditor concluded:

The LLRW program has not adopted an aggregate budget to control the
costs of the licence review work, nor has it developed atimetable with
established goalsfor thelicensereview work. The absence of thesetwo
documents allows the program to become unaccountable for the costsit
incurs and also hinders an assessment of the progress made on the
license review work.

It is agenerally accepted practice of good management to estimate the
cost and time required to complete amajor task beforeit is undertaken.
This is true in both the public and private sectors. Budgets are
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established to provide controls over expenses. Thisfinancial control is
vital if management wishes to restrict the type and amount of expenses
incurred. Likewise, timetables are established to monitor progress
toward an agreed upon completion date.

We recognize th[at] budgets and timetables are only estimates, but they
also represent management’s expectations, which when formally
adopted, relays this information to employees and other interested
parties. . .. At present, no such criteria exists, which is the equivalent
of ablank check signed by the ratepayers.

We are not aware of any good reason for this project to remain open-
ended. The LLRW division now has historical datawhichit can useto
develop a budget and timetable. The lack of these controlling
documents makesit especially difficult to determine whether the project
IS properly or poorly managed. The citizens of the State deserve to
know whether the review process is on schedule and within budget.
Presently this can not be determined.

(Id. at 10-12.)

The Auditor also observed that under NRC guidelines “the licensing review

and approval process should, to the extent practicable, complete all activities
associated with the review and processing of any application for such alicense no
later than 15 months after the date of receipt of such application.” (Id. at 15.) While
the Auditor noted the existence of these federal standards, he did not require that
Nebraska strictly adhere to them. (Id. at 18.) Rather, he proposed a timetable

developed by DEQ which was tailored to the specific matter before the agency.

The Auditor gave Wood an opportunity to respond to a draft of the report.

Wood sent a letter that is attached to the Auditor’s report. (Exhibit 19, App. B.) In
his letter Wood objected to the requirement of a budget and timetable for several
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reasons. (1d., App. B at 66-69.) Intheend, herefused to adopt abudget or timetable.
He concluded: “I cannot emphasize too strongly that to commit to a budget and a
schedule would do significant harm to the credibility of our process and decisions.”
(1d., App. B at 69.)®

Wood' s response is not surprising. Before he sent it to the Auditor, he sent it
to Kate Allen for editing. (Tr. 301.) Wood's edited letter was found in Allen’s
basement. (Ex. 356, at GOM46514-18.)

Wood' s response is aso not surprising given the fact that Nelson was mad at
the Auditor® and Allen had contacted the Auditor and tried to convince him to
change his position. In an e-mail dated June 26, 1992, Allen, writing on the subject
of the“breslow audit meeting,” told Rod Armstrong, the head of PRO, the following:

John [Breslow, the Auditor] has agreed to rearrange the order in which
he makeshis recommendations so that he beginswith the caveat that he
understands that DEC cannot control the budget or thetime it takesto
get responses, however, DEC needs a budget and timeline to efficiently
and effectively do the job.

“Horton did not recall why no budget was adopted. (Tr. 4489-90.) Regarding
the failure to impose a timetable, and despite the fact that the agencies would have
developed their own timetable had they followed the Auditor’s report, Horton's
“recollection was there was concern about having some external time line imposed
upon usthat would not allow us potentially to do the complete review that wethought
was necessary.” (Tr. 4488.)

ZIAttorney General Don Stenberg and the Auditor, John Breslow, belonged to
one political party and Governor Nelson belonged to the other. All three men were
political rivals. Asalluded to in the evidence (e.q., Tr. 647-48, 4696, 4856-57) and
in fairness to Nelson, | do not doubt that both Stenberg and Breslow had their own
political agendas when dealing with Nelson. | have viewed the evidence with that
tense background firmly in mind.
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Karenisworking with Breslowsofficeto ‘re-arrange’ language. Randy
will work on his responses this week-end, send them to breslow
monday, breslow will put thedocinfinal form, randy has an opportunity
to revise hisletter (which is part of the report) and they arelooking at a
release day of either next thursday or saturday.

It was discussed whether john, et al needs to meet with the governor as
originaly planned. it was clear that john is very much aware at how
angry the governor is and he does not want to have to meet again. our
response was that we had to check with the governor, it's his call.

I"ll keep you posted.
Ww

(Ex. 379, at GOM 47408 (except asindicated, the capitalization and punctuation used
in the e-mail have not been corrected).)

A dlightly humorous, but trenchant, example of the effect of the absence of a
budget® is found by examining the issue of alaboratory for DOH. Cheryl Rogers,
with DOH, wanted a laboratory situated in Butte, Nebraska, to test air and water
samples, and thelike. Of course, that expense would be paid for by the Commission.
(Tr. 5336; Ex. 3508.) The HDR and JHC consultants thought that using a contract
laboratory would be sufficient, and they did not believe a facility at Butte was
warranted. (Tr. 1373, 1375-76.) Whimsically, they began referring to the proposed
site asthe “Little Lab on the Prairie” or “LLOP.” (Tr. 1373.)

Wood overruled the consultants, and instructed Ringenberg to give DOH what
wasrequested. (Ex. 941.) Asaresult, Rogersgot thelaboratory at Butte. (Tr. 5342-

?In a later point in this opinion, | discuss the lack of a timetable and the
Commission’s efforts to impose a reasonable deadline.
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47.) It was operated from at least August of 1992 through at least the summer of
1998. (Tr. 5345, 5347.)

When asked at his deposition why Rogers got what she wanted, Jacobson,
Nebraska's chief expert and the manager of all the consultants, testified that “I
believe she was able to do so because the earlier decision had been made that the
Department of Health would be given every opportunity to participate in the process
and there were no constraints.” (Tr. 1377 (emphasis added).) In fact, when a cost-
benefit analysis was done by HDR, the lowest cost alternative was the contract
laboratory. (Ex. 3686 at 10 (alternative 3).) Of course, the low-cost alternative was
not selected. Asthe Auditor put it, Nebraska had “the equivalent of a blank check
signed by the ratepayers,” and it was not about to give it up.

In summary, the lack of a budget and timetable had obvious and severe
consequences. Despite all the excuses® given by Wood and others, if this record
reveals anything, it shows the expenditure of huge and unnecessary amounts of
money and an unduly prolonged licensing process. Whatever the Auditor's
motivations, hisrecommendations for abudget and timetable made eminent common
sense. Nebraska's failure to implement those recommendations amounted to bad
faith.

7. Litigation Asa Weapon

From 1993, and extending through 1997, Nebraska filed six lawsuits against
the Commission (and sometimes USE). Nebraskalost five of those cases, and settled

»The audit report effectively rebuts these lame excuses (Ex. 19 at 10-20) and
I will not make this opinion any longer by recounting those responses.
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the sixth. The evidence reveals that the Nelson administration® used litigation to
impede the Commission asit pursued alicence.

Allen’s notes confirm what was apparent from the ceaseless and meritless
nature of the litigation filed by Nebraska. Nelson told site opponents that he was
using litigation to distract the Commission. Hetoldthem: “Let’ stalk about litigation
[without] giving our plan to the other side-We want to keep them off balance.” (Ex.
1497, at GOM35468). He added: “[l]itigation, will continue to look at every angle
... (ld. at GOM35471).

Furthermore, itisclear that Nelson administration political advisors, whowere
lawyers (Moeller and Rick Becker), conferred more than 50 times with Kate Allen,
who was also alawyer, and at least 15 of those conferences specifically related to
LLRW litigation. All of these conferencestook place even after she had been fired.
(Exs. 1509-1512.) Itisbeyond cavil that Allen’s behavior was the essence of bad
faith when sheworked for Nelson. During the time shewas conferring with Moeller
and Becker she was serving a part-time lawyer for site opponents. She was also on
Nebraska' s payroll working for an anti-site state senator. Thus, thereisgood reason
to believe that the Nelson administration worked “hand and glove” with Allen, asite
opponent’ s lawyer with ademonstrated record of bad faith behavior, on at |east some
of the litigation.

With the foregoing in mind, | turn next to the lawsuits that illustrate bad faith.
| review the five suits Nebraska brought and lost together with an unsuccessful
“copycat” suit commenced by the LMC.

*Governor Nelson personally authorized at |east three of the suits. (Tr. 914-19,
938.) He also signed a letter to Attorney General Stenberg requesting that Bill
Lamson, alawyer with hisformer firm, represent Nebraskain some of the suits. (Tr.
917-18.)
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Thefirst of these harassing lawsuits was State of Nebraska, ex rel. E. Benjamin
Nelson, Governor v. Central Interstate L ow-L evel Radioactive Waste Commission
and US Ecoalogy, Inc., No. 4:93CV 3042, filed in the United States District Court for
the District of Nebraska, on January 13, 1993. (Ex.1539 (docket sheet and selected
filings).) That caseisreported at 834 F. Supp. 1205 (D. Neb. 1993), aff’d, 26 F.3d
77 (8" Cir.), cert. denied, 513 U.S. 987 (1994). It isnoteworthy that nine days before
the suit was filed, Nelson conferred with members of the LMC to discuss litigation
regarding the “community consent” issue. (Ex. 675.) Linda Willard, with the
Attorney Generd’s office, was lead counsel in this case.

Nebraska contended that no “community consent” was obtained for the Boyd
County site, and, as a consegquence, the site could not be licensed. With the court
holding that the notice of the site selection was given to the Nebraska legislature in
February, 1990, the case was dismissed because, anong other reasons, Nebraska's
suit was morethan two yearstoo late and time-barred under Art. IV (I) of the Compact
regarding when an aggrieved party state must suethe Commission. Thedistrict court
decision was rendered on October 8, 1993. It was affirmed on June 13, 1994.

The second suit, so closely related to the first that sanctions were sought, was
filed on October 25, 1993, less than three weeks after the first one was dismissed.
The case is styled: State of Nebraska, ex rel. E. Benjamin Nelson, Governor, V.
Central Interstate L ow-L evel Radioactive Waste Commission and US Ecology, Inc.,
4:93CV 3367, (Ex. 1540 (docket sheet and selected filings).) The caseisreported at
1993 WL 738576 (D. Neb. Dec. 3, 1993). LindaWillard was lead counsel.

Nelson argued that the reduction in the waste site from 320 acresto 110 acres
required “community consent.” This second case was dismissed on res judicata
grounds because the same issue against the same parties was presented in
4:93CV 3042 and that claim was dismissed less than 3 weeks before the filing of the
second case. Because of the duplicative nature of the second suit, a motion for
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sanctions was filed by the defendants. Sanctions were warranted, but because the
court requested the defendants to withdraw their motion and the defendants agreed,
no sanctions were awarded. That is: “Although I find that the motion for sanctions
IS generally meritorious, at my specific request counsel for both defendants have
graciously agreed to withdraw their motion.” 1993 WL 738576, at * 6. Thedecision
was issued on December 3, 1993. No appeal was taken.

To aggravate matters, the LMC (with Boyd County) sued USE over the same
community consent issue. However, in an apparent effort to evade the decisions of
this court, the LMC filed suit in state court. On December 30, 1993, a notice of
removal from Boyd County District Court wasfiled in this court under the style The
County of Boyd and The Boyd County L ocal Monitoring Committeev. US Ecology,
Inc., 4:93CV3435. (Ex. 1541 (docket sheet and selected filings).) That case is
reported at 858 F. Supp. 960 (D. Neb. 1994), aff’d, 48 F.3d 359 (8" Cir.), cert. denied,
516 U.S. 814 (1995). Pat Knapp, counsel for the LMC, was lead counsel.

Plaintiffs claimed fraud based upon the lack of community consent. Because
the issue was the same as the two previous “community consent” cases brought by
Nebraska and because the plaintiffs were closely related to Nebraska, the case was
dismissed on res judicata grounds on July 21, 1994. The decision was affirmed on
February 24, 1995, with the Court of Appealsholding that Boyd County andtheLMC
were for preclusion purposes one and the same as Nebraska. County of Boyd, 48
F.3d at 362.

When the LM C decision wasissued inthe summer of 1994, | madeit clear that
litigation was apparently being used by Nebraska and its political subdivisions to
frustrate the Compact. | strongly suggested that such efforts should cease:

Application of the doctrine of res judicata is particularly important in
this case because avery important federal interest isat stake. Although
perhaps not superficially apparent, what this case is really about is
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whether the state and its political subdivisions will be compelled to
honor their obligations under a Compact which Congress approved
pursuant to the Constitution. While the State of Nebraska and its
constituent political bodies are entitled to fully and fairly litigate their
legitimate claims, they are not entitled to wage what might be
characterized as hit-and-run guerillawarfare by filing multiple lawsuits
on the same claim in order to frustrate performance of the Compact.

County of Boyd, 858 F. Supp. at 974. Aswill be seen, the warning was not heeded.*

On February 3, 1995, the complaint was filed in State of Nebraska, ex rel.
Benjamin Nelson, Governor v. Central Interstate Low-Level Radioactive Waste
Commission, 4:95CV 3053. (Ex. 1542 (docket sheet and selected filings).) That case
Isreported at 902 F. Supp. 1046 (D. Neb. 1995). LindaWillard was lead counsel.

Nebraska contended that it had aright to a second voting commissioner and a
right to a third non-voting commissioner regarding the Compact Commission.
Finding that Nebraska did not have a right to unequal representation on the
Commission, the complaint was dismissed on October 23, 1995. No appeal was
taken.

On November 27, 1996, the complaint was filed in 4:96CV 3438, State of
Nebraska, etal., v. Central Interstate L ow-L evel Radioactive Waste Commission (EX.
1543 (docket sheet and selected filings.)) Thedistrict court decision by Judge Urbom
isnot reported, but the opinion of the court of appealsisreported at 187 F.3d 982 (8"

»Although | do not hold Nebraska directly responsible for the LMC lawsuit,
that litigation is certainly relevant when trying to understand Nebraska's litigation
practicesin very similar cases. Thereis undisputed evidence that Governor Nelson
and his administration worked closely with the LMC and Pat Knapp, the lawyer for
that organization, on ways to defeat the license. Indeed, it is helpful to remember
Kate Allen’s reminder to her superiors. the“LMC can still be used by the Governor
to do things he cannot do directly.” (Ex. 793.)

-118-



Cir. 1999). Bill Lamson, with Nelson’sformer firm, waslead counsel for Nebraska.

Nebraska contended that the Commission had no right to set a schedule for
completion of the license review. Judge Urbom found that the Commission had the
power to impose a deadline and that the deadline was reasonable. Regarding the
reasonableness of the deadline, the judge remarked that:

[T]he State certainly did not help itself when the directors of the NDEQ
and NDOH denied the Commission’s invitation to attend the
information gathering meeting on August 27, 1996. The State also did
not help its cause by failing to provide answersto the specific questions
asked by the Commission with respect to the State’s progress on
processing US Ecology’s license application.

(Ex. 1543, filing 128 a 17 n.11.)

Judgment was entered for the Commission on October 15, 1998. On
September 13, 1999, the court of appeals affirmed the decision that the Commission
had the power to set adeadline. It did not reach the question of whether the deadline
was reasonabl e since Nebraskahad by then denied the license and the reasonabl eness
of the deadline was therefore moot.

On August 22, 1997, the complaint in 4:97CV 3267, State of Nebraska v.
Centra Interstate L ow-L evel Radioactive Waste Commission, wasfiled. (Ex. 1544
(docket sheet and selected filings).) The caseisreported at 29 F. Supp. 2d 1085 (D.
Neb. 1998), aff’d, 207 F.3d 1021 (8" Cir. 2000). Bill Lamson was lead counse!.

Nebraska asserted that it had the right to veto waste export and waste import
authorizations granted by the Commission. Holding that Nebraskahad no veto power
over waste exports, and that the waste import issue was not a live controversy, the
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case was dismissed and judgment was entered for the Commission on November 23,
1998. The decision was affirmed by the court of appeals on April 4, 2000.

In defense to this string of litigation and the evident appearance of bad faith,
Nebraska argues that its lawyers did not believe the cases they filed lacked merit.
Therefore, Nebraska arguesthat | should not infer bad faith fromitslosing litigation.
That argument missesthe mark for at least threereasons. First, evenacursory review
of the merits of each of the cases Nebraska lost reveadls that they were flimsy.
Second, at least one case warranted the imposition of sanctions. Third, what Allen’s
notes, hidden in her basement, revealed isthat Governor Nelson had a“plan” to keep
the site proponents “off balance” by using litigation. Thus, even if Nebraska's
lawyers proceeded with a pure heart (as | want to believe) in each of the separate
casesthey filed, the Governor’s overarching plan and motivation wereimproper and
the resultant litigation in the aggregate was tainted as a result.

In summary, Nebraska used litigation to harass the Commission. In so doing,
it acted in bad faith.

8. The Statute “ exempts Health from being involved in the licensing”

The Nebraska statutes govern the jurisdiction of DOH and DEQ respecting
which agency has the power to grant a LLRW license such as the one sought by the
USE and the Commission. Compare Neb. Rev. Stat. Ann. 88 81-1578 et seg. (1999)
with Neb. Rev. Stat. Ann. 88 71-3501 et seq. (2001). By March 1, 1996, the
Governor’ s office clearly realized that the statutes probably did not contemplate that
DOH had the power to issue or deny a license to USE. In other words, the
Governor’ s office realized that DOH probably lacked the statutory power to act asa
co-equal decision-maker.
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Despite being aware of the likely jurisdictional defect, and instead of taking
administrative action to restrict DOH’ sinvolvement, seek alegidlative clarification,
or request ajudicia declaration, Nebraska stalled. Even though DOH denied the
license, the serious question of whether it had jurisdiction to do so remains
unresolved.

From the very beginning of the Nelson governorship, the DOH staff and the
Nelson administration worked together to make sure that DOH wasfully involved in
thelicensing process. The DOH staff was perceived by the Nelson administration to
be much more willing to be hard on USE.

For example, on February 4, 1991, Kate Allen wrote amemorandum to Nelson
and Scofield recounting her conversations with Harry Borchert and Cheryl Rogers,
DOH staffers involved in the licensing process. (Ex. 362.) In the memo, Allen
recited the complaints of Borchert and Rogers about DEQ and USE. Those
complaints included the following: (1) “DOH has been authorized for 10 LLRW
positions, however, Ringenburg [sic] will only ‘allow them’ the money for 3 or 4
positions’ despite the fact that the “funding for these positions comes from fees
assessed on U.S. Ecology and do not involve[] Genera Fund monies’ (id. at
GOM46998); (2) “DOH is pushing for a‘hands-on’ review” where “everything has
been looked at in-house” while DEQ “has a ‘hands-off’ approach to the review
process’ and DEQ “want[s] the consultants to do all of the review” (id. at
GOM46998); (3) DOH staff examined “the financial assurance portion of U.S.
Ecology’s license and they were very concerned about what they read” (id. at
GOM46999); and (4) DEQ’s “position is to accept that U.S. Ecology is capable of
doing everything in the license app[lication]” while “DOH’s position is that U.S.
Ecology has to be able to prove that they have the expertise, capability and
willingness to do what Bechtel has written” (id. at GOM46999).
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Allen specifically advised her superiorsthat: “DOH seemsto betheonly entity
that is asking hard questions.” (l1d. at GOM46998.) From that point forward, and
throughout the licensing process, DOH fully participated in the license review, the
DOH director was a co-equal decision-maker, and DOH was accommodated when it
asked for special staffing.

For example, according to Randy Wood, Kim Robak specifically instructed
him, in the presence of Dr. Horton, that “it was the State's position that the
Department of Health had jurisdiction” and “we should make sure that the
Department of Health was completely involved . . . .” (Tr. 6671.) As another
example, when DOH wanted to hire George Smith, asatechnical reviewer and later
as a “policy advisor,” and despite the fact that he worked for a company that was
owned by a direct competitor of USE (Tr. 1387-91, 3065%), the HDR consultants
were instructed to hire him. (Tr. 1387-91, 5349.) Remember also the previous
discussion about the “Little Lab on the Prairie” installed by DOH.

With this background in mind, the question of jurisdiction can be examined.
| turn to that question next.

In 1986, Nebraska enacted the “L ow-L evel Radioactive Waste Disposal Act.”
Neb. Rev. Stat. Ann. 88 81-1578, et seq. (1999). Among other things, that Act
specifically assigned the Nebraska licensing responsibilities for an LLRW site to
DEQ. Neb. Rev. Stat. Ann. 88 81-1586, 1598, 1599(2).

®Scientific Ecology Group (SEG) employed Smith. (Tr. 1387.) SEG was
owned by Westinghouse. (Tr. 1388.) Westinghouse had submitted aproposal to the
Commission to prosecute the license application and build the facility, but the
Commission selected USE over Westinghouse. (Tr. 3065.)
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Nebraska had also enacted the “Radiation Control Act.” Neb. Rev. Stat. Ann.
88 71-3501, et seq. (2001). That Act was in part intended to “provide for the
availability of capacity either within or outside the state for the management of low-
level radioactive waste generated within the state . . . .” Neb. Rev. Stat. Ann. §
3501(4) (emphasis added). In that regard, the Act gave DOH certain licensing
powers. Neb. Rev. Stat. Ann. 88 71-3503(8), 3503(12), 3507.

However, the definition of the word “management” under the Radiation
Control Act provided acrucial limitation. That is:

Management of low-level radioactive waste means the handling,
processing, storage, reduction in volume, disposal, or isolation of such
wastefrom the biospherein any manner, except the commercial disposal
of low-level radioactive waste in a disposal facility, designated by the
Central Interstate L ow-L evel Radioactive Waste Compact Commission

Neb. Rev. Stat. Ann. § 71-3503 (24) (emphasis added).

The legiglative history makes clear that foregoing limitation was intended to
harmonize the Low-Level Radioactive Waste Disposal Act with the Radiation
Control Act by giving primary jurisdiction to DEQ. See, for example, thediscussion
of thelegidative history of thislimitation inletters addressed to Bill Lamson by DEQ
and DOH lawyersin 1994. (Exs. 8083, 8085.) Indeed, the sponsor of the above-
guoted limitation, which limitation had been drafted by DOH, DEQ, and others,
thought his amendment precluded DOH’ s direct involvement:

The Department of Health would regul ate the use of radioactive material
and radiation generating equipment but does not have regulatory power
when alow level radioactive waste site isinvolved. That iskind of a
key distinction. We have aways had a little conflict between the
Department of Health and the Department of Environmental Control.
Hopefully, thisline that we're drawing will take care of that conflict.
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(Ex. 8083 at LDM 11518 (April 22, 1994, |etter from DEQ lawyer to Bill Lamson
guoting floor debate on Laws 1987, LB 390, an amendment to Nebraska' s Radiation
Control Act, and the statement of the sponsor, Senator Don Wesely.)

In 1989, during the Orr administration, DOH and DEQ, at the urging of Orr’s
low-level waste advisor, entered into amemorandum of understanding (MOU). (Ex.
3260.) The MOU recognized that DOH did not have the power to license a
“commercial LLRW disposal facility designated by the [Commission] and licensed
by [DEQ]” (Id. at 3260.0001.) But the 1989 MOU nevertheless committed the
agencies to work together, and provided that: “[e]ach agency shall retain its power
to approve and enforce its own separately issued permits and licenses.” (ld. at
3260.0002.) Inthe event of a dispute, the Governor’s policy research office would
decide the question. (Id. at 3260.0003.)

In June of 1990, and before Nelson became Governor, the agencies amended
their MOU. (Ex. 3380.) Inthe amended MOU, the agencies recognized that DOH
did not have authority to regulate the “commercial disposal of LLRW in a disposal
facility designated by the [Commission] .. ..” (ld. at 3380.0001.) But the 1990
MOU required that “[b]oth agencieswill cooperate to issue onelicense” and “[t]here
will be one license application.” (Id. at 3380.0004.)

After Nebraska, with DOH joining in the decision, issued the tentative license
denial in January of 1993, USE filed a“contested case.” (Ex. 6113.) Among other
things, USE contended that DOH had no jurisdiction to grant or deny thelicense. (1d.
at 6113.0001.) In August of 1993, Bill Lamson, with Nelson’sformer law firm, was
hired to represent DEQ, DOH, and Nebraskato “coordinate everything.” (Tr. 7229-
33; Exs. 1558, 1561 (at PRI 119493 (entry of 8/24/93 for WML)).)

On September 3, 1993, Lamson gave Horton and Wood a legal opinion in
response to the jurisdictional challenge asserted by USE in the contested case
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proceeding. (Ex.7067.) Eventhough USE had by then reduceditsapplicationto 110
acres thus effectively terminating the contested case (Ex. 1411, App. A at 24),
Lamson marked his letter “PERSONAL & CONFIDENTIAL” and
“ATTORNEY/CLIENT WORK PRODUCT.” (Ex. 7067, at PRI033829.) It is
noteworthy that had the Nebraska Attorney General been asked to give a legal
opinion on the DOH and DEQ question, it is highly probable that the opinion would
have been made public. See Nebraska Attorney General Opinion No. 92106, 1992
WL 473487 (August 26, 1992), at *14 (“[L]egal opinions issued by the Attorney
General to state officials are public records. Nebraska Attorneys Genera have
published such opinionssince at least 1891 . ...")

L amson'’ s private opinion stated that it “isour conclusion that each agency has
licensing authority over differing aspects of such a facility.” (Ex. 7067, at
PRI033829.) Inparticular, DEQ “hasauthority over thecommercial disposal of [ow-
level radioactivewasteat suchfacilities” while DOH “retainslicensing authority over
all other aspects of the management of low-level radioactive waste at the facilities,
such as receiving, handling, storing, and reducing in volume low-level radioactive
waste.” (ld. at PRI033835.)

Less than ayear later in the spring of 1994, the question of jurisdiction arose
again. In particular, the question arose as to which agency would actually grant or
deny thelicense. LisaBuechler, alawyer with DEQ, sent Lamson aletter stating that
“the staff does not even seem to be in agreement concerning the scope of review or
decision-making authority of eachagency.” (Ex.8083,atLDM11518.) Sheobserved
that “[p]roblems have arisen because staff from both agencies are not in agreement
on the license application’s compliance with regulatory requirements.” (1d.)

Buechler’ sletter to Lamson, marked “confidential,” waseight pageslong, and
contained a very detailed anaysis of the issue. After reviewing the statutes,
amendments to the statutes, and legidlative history, she suggested “akey provision”
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of the Low-L evel Radioactive Waste Disposal Act meant “that [DEQ] would license
the Compact disposal facility, and the radiation elements of thefacility would bedealt
with through contract with the Health Department.” (Ex. 8083, at LDM11517
(quoting Neb. Rev. Stat. Ann. § 81-1580 (1999) (last paragraph) and referring to
legidlative committee testimony of Dennis Grams, then Director of DEQ)) Sheadded
that “[t]his seems to be a similar understanding to that stated by Dr. Gregg Wright,
then Director of [DOH], in Health and Human Services Committee testimony on
January 28,1986 . ...” (ld.)

Darrell Klein, alawyer with DOH, reviewed Buechler’ sletter and sent Lamson
a letter expressing the views of DOH. (Ex. 8085.) His letter was marked
“confidential” and “privileged.” He asked: “[H]ow does [DOH’s] authority over
radioactive materials. . . interact with [DEQ’ 5] authority over disposal of LLRW at
the proposed [Compact] facility?’ (Id. at PRI041521.) Klein stressed that this
guestion was not only important to the agencies, but also “ affects the relationship of
the state and the applicant aswell.” (1d. at PR104521.)

OnAugust 12, 1994, L amson addressed an opinion | etter to Wood and Horton,
stating that: “We have been asked to reexamine our opinion regarding the
jurisdictions of [DOH and DEQ)] in light of materials provided by Lisa Buechler and
Darrell Klein.” (Ex. 7068, at PRI019291.) Lamson acknowledged “that thereissome
support” for the proposition that DOH’ s “authority is completely preempted in the
case of alow-level radioactive waste disposal site.” (1d. at PRI019293.) However,
he stated that it remained his opinion that “both [DOH and DEQ)] exercise licensing
authority over differing aspects of the management of alow-level radioactive waste
facility.” (1d. at PRI019291.)

OnMarch 1, 1996, Steve Moeller sent an e-mail to Tim Becker (chief of staff),
Jean Lovell (head of PRO), Rick Becker (aPRO lawyer on LLRW issues) and Trent
Nowka (Governor’s legislative liason). (Ex. 851.) In pertinent part, the note stated:
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“I would like Sen. Wesley to run an amendment onto LB 1201 cleaning up the Health
statute which exempts Health from being involved in the licensing of a CIC facility
...." (Id. (emphasis added).) He observed that: “I think the [LMC] isok with it.”

(1d.)

Moeller was denied permission to seek amendment of the statute. (Tr. 1699-
1700.) Although Moeller was not certain who made the decision not to seek the
amendment, he thought it was probably Tim Becker, Trent Nowka, or the Governor
who made the decision. (Tr. 1700.) When Lamson, whosejob it wasto “coordinate
everything,” wasaskedwhy no amendment wassought, heresponded that “therewas
a concern that if either Department went into the legislature with a statutory
amendment, there would have been abig free-for-all . ...” (Tr. 7304.)

OnJunel7,1997, USEfiled adeclaratory judgment actionagainst DOH, DEQ,
andthe Directorsin state court. (Exs. 1545, 1545a, 1545b (opinions, docket sheets).)
Despite the fact that USE’s “404” permit from the Corps of Engineers was about to
expire, DEQ and DOH informed USE that if it used the permit to mitigate the
insignificant wetland, thenitslicense could be denied because USE would be deemed
to have “commenced construction” without a license. Among other things, USE
asserted that DOH lacked jurisdiction to grant or deny a license. The suit was
defended by Bill Lamson.

On February 26, 1998, Judge Steven Burns of the District Court of Lancaster
County, Nebraska, ruled that the Department of Health “does not have statutory
authority to review, consider, or rule on the license application that has been filed by
US Ecology for a license to construct the disposal facility designated by the
Compact.” (Ex. 1405 at 16.) He aso granted the relief sought by USE.

Nebraska appealed, and sought a stay. Judge Burn’'s decision was stayed on
May 4, 1998. (Ex. 1545b.) After thefinal license denial decision by DOH and DEQ

-127-



in December of 1998, the Nebraska Supreme Court, refusing to addresswhether DOH
had authority, declared that the matter was not ripe when it was decided by Judge
Burns and vacated his decision. (Ex. 1545, reported at 258 Neb. 10, 601 N.W.2d
775.) The Nebraska Supreme Court’s decision was rendered on October 29, 1999.

The record does not reveal that Judge Burns or the Nebraska Supreme Court
were made aware that Steve Moeller, alawyer with the Governor’s office having
gpecial expertiseon LLRW issues, had cometo the conclusion in 1996 that the statute
“exempts Health from being involved in the licensing of a CIC facility . .. .” (EXx.
851.) Onthe contrary, Nebraskatook the opposite position before Judge Burns, and
then sought to delay resolution of the question when it was unsuccessful.

The question of whether DOH had authority to grant or deny the license
obviously had profound significance to the Commission and USE. If DOH had no
jurisdiction, then, at the very least, the applicant would not have had to convince two
decision-makers of the correctness of its cause. Asit was, USE wasto put to adual
burden of persuasion before DOH and DEQ even though by 1996 it was clear to the
Governor’s office that DOH probably lacked jurisdiction.

In summary, while it is both unnecessary and unwise for me to decide the
precise extent of DOH’slicensing jurisdiction, it is undisputed that there was avery
serious question about the matter and by 1996 the Nelson administration doubted
whether DOH had the statutory power to grant or deny a license to USE. Upon
coming to that realization, and instead of seeking to resolve the question, the Nelson
administration did nothing. Onthecontrary, it impeded thejudicial resolution of that
guestion. In so doing, Nebraska acted in bad faith.
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9. Nebraska Failsto Meet a Reasonable Deadline

On July 11, 1995, USE advised Nebraska that its application was complete.
(Ex. 4870.) By then, and after responding to four rounds of questions from the 100
or so consultants for Nebraska, the submission was 30,000 pages in length. (Ex.
1411, App. A at 25.)

OnJuly 26, 1995, Ringenberg and Rogersresponded for DEQ and DOH. They
advised that: “No further application related information will be accepted, unless
requested by State reviewers.” (Ex. 21.) They added: “We believe thefinal review
activities will take approximately one year to complete.” (1d. (emphasis added).)

By August of 1996, Nebraskahad not issued the DSER or adecision regarding
the application. (Ex. 1543, filing 128 at 3.) On August 27, 1996, the Commission
held aspecial meeting to gather information so that it could determine an appropriate
schedulefor the State to complete its processing of the USE application. (1d.) Under
the Compact, the Commission shall “require the appropriate state . . . to process al
applications for permits and licenses required for the development and operation of
any regional facility or facilities within a reasonable period from the time that a
completed application is submitted.” Art. V(e)(2).

The Commission invited the Directors of DOH and DEQ to attend a meeting
on the scheduling issue and offer their views in order to help determine an
appropriate deadline. (Ex. 1543, filing 128 at 3.) They declined to attend or
participate. (1d.) Nevertheless, the Commission gathered information, and received
input from several sources. (1d.)

On September 30, 1996, the Commission passed two motions. (Ex. 1543,
filing 128 at 3.) First, the Commission ordered Nebraska to issue the Draft
Environmental Impact Analysis and Draft Safety Evaluation Report and a license
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decision between December 14, 1996, and January 14, 1997. (ld.) Second, the
Commission ordered Nebraska to adopt a single, consolidated comment and public
hearing schedule. (1d.)

Nebraskaresponded by suing the Commission. (Ex. 1543, filing 1.) Nebraska
ultimately withdrew itschallenge to the consolidated comment and hearing schedule.
(Ex. 1543, filing 128 at 5 & filing 141 at 3 n.2.) Asdiscussed earlier, Judge Urbom
found that the Commission had the power to set the deadline, and that the deadline
was reasonable. (Ex. 1543, filing 128 at 14-18.) The court of appeals held that the
Commission had the power to set the deadline, but did not reach the question of the
reasonableness of the deadline because by then the license had been denied. (Ex.
1543, filing 141 at 9.) However, in afootnote the court of appeals added: “Without
addressing the issue directly, we believe, in any event, that the deadline established
by the Commission was reasonable.” (Ex. 1543, filing 141 at 9 n.8.)

The evidence proves that the deadline established by the Commission was
reasonable and the failure of Nebraska to meet the deadline amounted to bad faith.
| so find. In particular, | rely upon the following: (1) after Governor Nelson was
elected, and in 1991, Nebraskatold the GAO that the process would be completed in
about 15 months (Ex. 3596 at 3596.0004); (2) as pointed out by Nebraska's Auditor
in 1992, the NRC had established a 15-month schedul e as an appropriate target (Ex.
19 at 15), and despite the Auditor’ s urging, Nebraskafailed to set its own deadline;
(3) in 1995, Ringenberg and Rogers represented that the review would be compl eted
in about oneyear (Ex. 21); (4) the Commission sought the views of Nebraska, but the
Directors of DOH and DEQ declined to attend or participate in a meeting on the
subject (Ex. 1543, filing 128 at 3); (5) the January 14, 1997, deadline imposed by the
Commission gave Nebraska more than 16 months, measured from July 26, 1995, the
date of Ringenberg and Rogers' |etter, to complete the process; and (6) Nebraskadid
not make a decision until December of 1998, shortly before Governor Nelson left
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office after serving two terms, and more than eight years after the license application
had been filed.

In summary, the deadline set by the Commission was reasonable. Thefailure
of Nebraska to meet the deadline was the product of bad faith.

10. Handpicking A Financial Analyst and
the 1998 Pretextual Financial Assurance Decision

Nebraska handpicked a financial analyst to examine whether USE could
finance construction of the project. After that, Nebraska used the reports of the
analyst as a pretext to deny the license.

Nebraska s regular financial assurance reviewers (including acertified public
accountant; a lawyer from Collier, Shannon; and Dale Jacobson, an environmental
engineer with an MBA) agreed that USE had provided sufficient written assurances
of its ability to finance construction. (E.g., Ex. 1411, at 10-1to 10-23 (DSER); Tr.
1414, 1627-28 (testimony of Dale Jacobson).)?” They proposed the issuance of a
conditional license. That is, within 120 days after the issuance of a license, USE
would be required to submit the specific financing arrangements for approval by
Nebraska. (Ex. 1411, at 10-3.) AsDale Jacobson told Jay Ringenberg, the LLRW
program manager with DEQ), in the “construction world” conditional licenses were
the norm, and “once you had alicensein hand . . . people would be standing in line
to finance it because of the nature of the business, being a Compact site as well as
some form of a monopoly business.” (Tr. 4736.)

?’Beforedoing so, they had investigated thefinancial condition of AE and USE
by doing such thingsastraveling to the corporate headquartersto interview important
officers and by examining the 10-Q and 10-K filings with the Securities and
Exchange Commission. (Tr. 1415-16.)

-131-



It isimportant, at this point, to remember the e-mail that Allen sent to Wood,
Nelson, and others on April 14, 1992. (Ex. 312.) After recounting USE troublesin
California because of the slow pace of licensing in that state, Allen observed: “This
[Californiadelay] hasgot to be asetback for U.S. Ecology’ sfinancia situation. They
need alicense in hand before they get any credit with abank. . . . USEcology isbeing
squeezed pretty hard. We might want to be in a‘heads up’ posture.” (1d.)

With Kate Allen’s e-mail keenly in mind, consider what action Wood took
when he realized that the financial assurance reviewers were satisfied with USE’s
presentation on that subject. On May 28, 1997, he met with some of the regular
financial assurance reviewers. (Ex. 5405.) He chastised them, stating: “How can
you possibly contemplate issuing alicense to acompany that is near bankrupt.” (1d.)
Wood then directed that his consultants hire a “Financial Analyst” or “Investment
Banker” and “Not an accountant.” (Id.) Jacobsonwasinstructed to do the screening,
withthe help of Wittenborn (alawyer with Collier, Shannon and afinancial assurance
reviewer). (ld. at 5405.0002.) They were instructed that Ringenberg “will decide
who to hire & then Randy will approve.” (1d.)

Wood instructed Ringenberg to contact W. Don Nelson regarding the hiring
of afinancial analyst. (Tr. 2227-28). W. Don Nelson wasWood'sfriend (Tr. 2228),
and he was also apolitical confidant and close friend (but no relation) of Governor
Nelson's. (Tr. 958.) W. Don Nelson later went to work on Senator Nelson’s staff.
(Tr. 958.)

W. Don Nelson told Ringenberg to contact the firm of Conley, Smith. (Tr.
2229-30.) W. Don Nelson then worked for a company that was affiliated with
Conley, Smith. (Tr. 1422-23, 2229, 2377-79.) Along with other candidates, HDR
interviewed Conley, Smith. HDR then hired Conley, Smith on a“sole source” basis.
(Tr. 2232.) Conley, Smith was essentialy a brokerage and investment advisor
located in Omaha, Nebraska.

-132-



In September of 1997, thefirst Conley, Smith report wasdelivered. (Ex. 610.)
Among other things, the report stated that AE, the parent of USE, was“in arelatively
weak financial position” and “it is difficult to see how the Company could finance”
the “proposed facility in Boyd County without guarantees from the major generators
o0 (ldoat 11)

John Conley was the author of the report and he had the help of Steve Penner.
At trial, Conley indicated that the scope of hiswork was quite limited. He looked
only at the financial condition of AE as shown primarily by the income statements
and the balance sheets of AE. (Tr. 2439.) “Our focus was not to determine where
they could find the money, but instead, if they had abalance sheet and the operational
history to support financing the project.” (Tr. 2462.) Essentialy, Conley tried to
determine whether AE could finance the project with its own assets or obtain
conventional financing for the project. But, he did not contact possible sources of
“third-party” funding such as banks, insurance companies, or investors. (Tr. 2438-
39.)

Despite thefact that the Commission (with funding from the major generators)
had already invested tens of millions of dollarsin the project, no oneat Conley, Smith
contacted either the Commission or the generators. (Ex. 10,005 at Tr. 31, 35 (Dep.
of Penner).) Conley testified that it was his understanding that the scope of Conley,
Smith's work excluded consideration of whether the maor generators or the
Commission would likely provide financing. (Tr. 2391-96, 2428-29, 2444-45.)

Had Conley contacted the Commission, he would have learned that the
Commission’s contract with USE allowed USE to obtain construction financing
within 120 days after issuance of the license® (Ex. 13 at 23 § 3.04), and that the

%N otethe similarity to the conditional license proposed by Nebraska’ sregular
financial assurance reviewers.
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Commission had the contractual right to provide the construction financing itself or
designate another entity to provide the construction financing for USE (id. at 24
3.05). Moreover, the Commission had the right to provide the financing in the form
of aloan or as a contribution to USE (id. at 24-25 1 3.06).

Asfor the generators, and even though the scope of hiswork did not allow him
to consider the question, Conley admitted at trial “that the most likely source of funds
comesfromthe Major Generators’ and those generators “would have an incentiveto
dothat.” (Tr.2546.) Conley thus ignored the most likely sources of financing and
those sources had literally millions of reasons to provideit.

There were other serious deficiencies in the Conley, Smith report. For
example, Conley admitted that although he knew that USE would essentially have a
five-state monopoly on the disposal of low-level nuclear waste if the project were
licensed, hemade no attempt to determinewhether operation of the Nebraskadisposal
site would generate a positive cash flow. (Tr. 2544-45.) Had he looked at the
guestion, Conley would have learned that under its contract with the Commission
(Ex. 13, Art. VI at 38-43) and under the provisions of the Compact (Art. 111(c)), USE
was guaranteed avery healthy (20 percent) rate of return. Thus, Conley did not even
attempt the rather standard approach of capitalizing the anticipated income stream
from the Nebraska project in order to understand whether the Nebraska project was
an attractive asset upon which financing could be procured from conventional or non-
conventional lendersif alicense were granted. (Tr. 2547-48.)

One day after Wood, Conley, Jacobson, and others had a meeting regarding
the first Conley, Smith report (Ex. 5559), and on September 11, 1997, Wood
confronted Jacobson regarding the positive financial assurance findingsin the soon-
to-be publicly released DSER. (Tr. 1619-20; Ex. 611.) Wood told Dale Jacobson to
change his “acceptable’ position regarding financial qualifications of the applicant
to “unacceptable.” (Ex. 611, at JHC03770.) Jacobson refused. Jacobson told Wood
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that while hewould not do ashewastold, hecould call it “inconclusive.” Wood then
directed Jacobson to call it “inconclusive’ in thefinal evaluation findings, but “then
we could call it ‘unacceptable’ in the DSER.” With that disingenuous suggestion,
both Ringenberg and Jacobson “disagreed.” (Ex. 611, at JHC03770.)

Jacobson did add cryptic language to the DSER, in Section 8, to the effect that
“[@] final evaluation of USEcology’ sfinancial qualificationswill be conducted at the
timethat draft and final licensedecisionsaremade.” (Ex. 1411, at 8-8.) Nonetheless,
Section 10 of the DSER that was issued in October of 1997, without equivocation,
stated that USE has provided the necessary financial assurance for construction and
suggested theissuance of aconditional licenserequiring USEto provide construction
financing within 120 days after issuance of the license. (Ex. 1411, at 10-3)
Specifically, “US Ecology has demonstrated that it meets the financial criteria
established by the State of Nebraska to construct, operate, and maintain an LLRW
disposal facility.” (Ex. 1411, at 10-3.) In the DSER, Nebraska applied DEQ
regulation Title 194, Chapter 6, Section 001 and DOH regulation Title 180, Chapter
1, Section 012.33 and concluded that those regul ations had been satisfied. (Ex. 1411,
at 10-7.)

In May of 1998, the second Conley, Smith report was provided to Nebraska.
(Ex. 5710.) Despite AE raising $1.9 million of equity capital, the report states:
“[o]ur opinion has not changed.” (Id. at 5710.0003.) That is. “We continue to
believe the Company does not havethe capability to devel op the Boyd County Project
without assistance from the major generators of waste.” (1d.)

On July 24, 1998, there was ameeting with Wood and Schor. Dale Jacobson,
thequalificationsreview manager, and imWehrwein, thefinancial assurancereview
manager, together with most other review managers, met with Wood and Schor to
discuss the “Decision Document.” (Ex. 587, at JAD000888; Tr. 1944-46.) The
review managers learned of the decision and were surprised. (Tr. 1944-46.) Dale
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Jacobson explicitly disagreed with the license denial decision regarding financial
gualifications. (Tr. 1946.)

On August, 6, 1998, Nebraska issued the proposed license denial decision to
the public for comment. Nebraska announced that the license would be denied
because both of the Departments concluded that USE and AE did not have the
capacity to finance the proposed project; that is, “US Ecology HasNot Demonstrated
that ItisFinancially Qualified,” citing DEQ regulation Title 194, Chapter 6, Section
001 and DOH regulation Title 180, Chapter 1, Section 012.33. (Ex. 5752 at 7.)

Prior to the final decision being reached, the third Conley, Smith report was
presented. (Ex. 5820.) “In spite of the substantial improvement in American
Ecology’s balance sheet resulting from the agreement with the Chase Bank, the
Company still does not appear to have the ability to finance a major project such as
the low-level radioactive waste disposal site to be located near Butte, Nebraska
without mgjor assistance and/or guarantees from the largest members of the Central
Interstate Compact.” (Ex. 5820, at 5820.0005.) The report stated that outstanding
debt was reduced from $42,734,000 to $787,000. (Ex. 5820, at 5820.0008.)

On December 18, 1998, the license was denied. Asfor the issue of financial
assurance, thelicense was denied ostensibly because USE did not have the money on
its own to finance construction and because it had not provided sufficient written
assurance that it could obtain the funds. (Ex. 5828.) That is: “The Applicant Has
Not Demonstrated That It Meets The Financial Assurance [Requirements] For the
Construction of a Low Level Radioactive Waste Disposal Facility,” citing DEQ
regulations Title 194, Chapter 6, Section 001 and Title 194, Chapter 6, Section
002.08. (Ex. 5828, at 5828.0012.)
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In contrast with the August, 1998 proposed decision, and despite the fact that
the text of the December 1998 decision referred to both departments® as if they
joined the opinion regarding financial assurance, the opinion did not rely upon the
DOH regulations. (Ex. 5828, at 5828.0012-0014.) At trial, Schor testified that the
reference to both departments was in error, and that he purposely did not decide
whether the DOH financial assurance regulations had been satisfied. (Tr. 6411-
6420.)

He stated that since the DEQ regulations were more specific than the DOH
regulations he did not think it necessary to make adecision. (Tr. 6412-13.) Schor
did not adequately explain why, if that were truly so, the August, 1998 decision on
financial assurance was based upon the asserted non-compliance with both
departments’ regulations. Charitably put, Schor’s explanation did not make much
sense. Itis much morelikely that Schor did not apply the DOH regulations because
those regulations had in fact been satisfied, and he did not want to create a conflict
with Wood by coming to the opposite conclusion.

In summary, the 1998 decision predicated upon alack of financial assurance
was pretextual and covered up the real and bad faith reason that drove the decision.
For among other reasons, | make this finding because: (1) Kate Allen in effect told
Wood how to squeeze USE, and she emphasized to him that USE would need a
license before it could get financing; (2) after appropriate investigation, the regular
reviewers (which included aCollier, Shannon lawyer; a CPA; and an environmental
engineer with an MBA) were satisfied that sufficient written assurances had been
provided; (3) normal construction practices assumed licensing conditioned upon a
subsequent specific showing of acceptable financing arrangements; (4) outside the
regular review process, Wood and Ringenberg relied upon a political confidant and

?¢The Departments concur with the Conley Smith report . ..." (Ex. 5828, at
5828.0014 (emphasis added).)
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friend of Governor Nelson’s to locate a financial anayst; (5) the specially retained
financial analyst’s reports were of such a limited scope that they ignored crucial

financing sources and methods; (6) Wood tried to pressure Jacobson to change his
mind, and suggested a disingenuous way of dealing with the matter; (7) whatever
serious financial problems AE earlier faced (and | agree that those problems were
many and meaningful), by the time the final decision was reached those deficiencies
had largely evaporated and both DEQ and DOH knew it; (8) DOH did not join in the
decision regarding financial assurance; and, (9) there was absolutely no risk to
Nebraska issuing a license conditioned upon providing construction financing
acceptableto theregulatorswithin 120 daysafter i ssuance of the decision asproposed
in the DSER.

11. The 1998 Groundwater Decision Was a Pretext:

Saying One Thing, Doing Another With the Hydrographs;
“Spin[ing]” the Documentsto “ Support Randy’s No Go Decision”;
and
It is“Not about Health and Safety”

As | have previously explained (supra Part 1.D.2-4), both the IPA and the
DSER, prepared by Nebraska' sconsultants, directly addressed and resol ved favorably
to USE each of the water arguments Nebraska later relied upon to deny the license.
Inthisregard, it isparticularly important to remember the significance of the DSER.
Inits“Info Guide” to thepublic released in 1997, Nebraska stressed that: “The DSER
determines if the facility meets applicable state laws and regulations.” (Ex. 3126, at
3126.0011.)

Theirregular, unreasonable, and unfair way Nebraskachanged its position and
arrived at the 1998 denia proves that the water arguments relied upon by Nebraska
were aprextext.* As one reads the following discussion, and with the exception of

*¥0nce again, | emphasize that | do not decide the hydrologic questions.
Rather, | find that the process by which Nebraska resolved those questions was
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the financial assurance question, keep in mind that al the proffered reasons for the
1998 denial turned on the assertion that ground water was too high and discharged
to the surface.

Sincethey alegedly played acentral partin Nebraska' sdecision, wemust start
with the additional or so-called “later” hydrographs. On July 26, 1995, Nebraska
advised USE that “[n]o further application related information will be accepted,
unless requested by State reviewers.” (Ex. 21.) About 17 months later, and in
December of 1996, Nebraska requested from USE more hydrographic data; that is,
it wanted hydrographs “from 1/95 to the present time.” (Ex. 1273.) The letter
promised USE that: “Thedataso gathered isto be usedin our ongoing environmental
surveillance activities, not the formal technical review.” (Id. (emphasis added).)

The difference between “formal technical review” and “environmental
monitoring” discussed in the foregoing letter was that technical review involved the
reviewers and their opinions about whether the license should be granted, while
environmental monitoring dealt with how to monitor the site assuming that it was
licensed. Jay Ringenberg, the LL RW program manager with DEQ and a coauthor of
the letter, made it clear that the information that was being sought in the letter was
intended for environmental monitoring purposes. He testified as follows:

Q. Didn’'t the reference to environmental monitoring and lag time
have to do with establishing baselines for monitoring this site
once it had been licensed?

A. The environmental monitoring program was used to establish
baseline aswell as quality assurance on the data and all that, yes,
and the hydrographs would be part of that data set because they

unfair, unreasonable, and failed to reflect the scientific care and objectivity required
by principles of good faith.
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However, Ringenberg also testified that the letter did not explicitly preclude
the use of the hydrographs for “licensing,” but only prohibited Nebraskafrom using
the hydrographs for formal “technical review.” (Tr. 4890-93.) Giventhislinguistic
dleight of hand, Ringenberg stated that Nebraska was free to use the requested data
to deny the license so long as Nebraska did not give the information to its technical
reviewers for formal “technical review.” (ld.) That is precisely what happened.

USE submitted the requested hydrographs on June 8, 1998. (Ex. 1297.) The
hydrographs were not given to any of Nebraska's four hydrologist-reviewers for
analysis. (Tr. 2692-93.) And, sure enough, Nebraska used the hydrographsto deny

o > QO

do establish baseline as far as maximum, in this case, maximum
and minimum water levels on the site.

And lag times for the precipitation events?
Yes.

Y ou would want to know that after the site was constructed?

Weéll, | think you would want to know that after the site was
constructed in thefutureif you saw elevations in those wells, you
would at least have some background to go back and look prior
to the facility being built to [determine] how it operated from a
precipitation and that. | think that would be useful information
for us.

That doesn’t have anything to do with whether you grant alicence
though, doesiit?

No. It has to do with just the environmental monitor[ing]
program established in the basaline, right.

(Tr. 4891-92 (emphasis added).)
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thelicense (Ex. 5828, at 5828.0004*") even though the | etter which requested the data
said that it would be used for environmental monitoring. Bluntly stated, thisconduct
amounted to arank “bait and switch.”

Asidefromthisgrossly unfair misuse of therequested data, thereisagood deal
more in the way of evidence showing a lack of good faith regarding the issue of
groundwater and the 1998 denial decision. | focus on that evidence next.

By the time Nebraska had requested the additional hydrographsin late 1996,
USE had already submitted mountains of hydrographic data, including hydrographic
data from the wet years starting in 1992 and extending through 1994. Moreover,
Nebraska stechnical reviewersrequested and were provided with aspecial computer
study on the subject of high groundwater. It was conducted by Dr. Stewart Taylor,
a Princeton Ph.D. in hydrology and a Bechtel employee, who was advising USE.

The reviewer-hydrologists wanted to see if the high ground water might
dischargeto the surface after construction, particularly inthe swale. Taylor prepared
the requested computer study, calibrated it to the wet yearsashewasasked to do, and
provided itto Nebraska. (Tr.4319-4321; Ex. 3384 at 3384.3145-90 (SAR, Appendix
G-7 (“Local Model”) (Rev. 8)).) It showed no discharge of groundwater to the
surface. (Tr.4319-21.) The 1997 DSER explicitly recognized and agreed with this
model and itsfinding. (Ex. 1411, at 2-32 to 2-33, and 2-38.)

Therefore, by thetimethe DSER and | PA wereissued in October of 1997, USE
had no reason to believe that there were any groundwater problems insofar as
licensing was concerned. USE knew that it was required to submit additional
hydrographic data, but it reasonably believed that the data would be used for

3“Hydrographs provided by the applicant for 1995, 1996, and 1997 document
ground water at or near the surface of the site.” (1d.)
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environmental monitoring purposes. Indeed, that is exactly what the DSER
anticipated insofar asthe additional hydrographswere concerned. (Ex. 1411, at 2-70
(stating that the “LLRW program has determined that US Ecology’ s preoperational
environmental monitoring programisacceptableand adequately characterizesthesite
prior to construction and operation”) & Ex. 1411, at 2-76 (requiring submission of
additional hydrographs for the purpose of such monitoring).)

In the spring of 1998, but before USE submitted the additional hydrographic
data, Wood, and his subordinates, had already begun to plan on how to deny the
license by using groundwater as a pretext. They also discussed and implemented
means to disguise how the decision was ultimately made.

On March 17, 1998, Ringenberg and Rogers had a meeting with many of the
review managers. (Ex. 576, at JAD000641-42.) Aswas his practice, Jacobson took
detailed notes.

Those notes reflected that they discussed the directors’ desire to be done by
June, and that “Wood['s] issues’ included “Groundwater—all facets.” (Id. at
JADO000641) “Rest arefixable.” (Id.) Thereview managers were instructed about
how the decision would be made, and how the decision documents would be issued.
The process which was described involved the review managers submitting drafts,
to which the “Directors will comment, add, delete” and if the review managers and
directors disagree, “so beit.” (Id. at JAD000642.) However: “No one will ‘take
ownership’” for the decision. (1d. (emphasis added).)

On April 9, 1998, Wood and Schor had a meeting with Ringenberg, Jacobson,
and others. (Ex. 576, at JAD000633-36.) Marvin Carlson, who is a geologist, and
not ahydrologist, was present. Hewasthereview manager for sitecharacteristicsand
that areaincluded consideration of ground and surface water. Once again, Jacobson
took detailed notes.
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Among other things, Jacobson noted that “Wood intends to meet with the
[review managers| to ‘discuss’ thereviewerg]'] significant issues. May not writethis
down.” (ld. at JAD0O00634 (emphasis added, but quotation marks around the word
“discuss’ in the original).) Next to Woods' name, and the words: “The Pivotal
Issue,” thefollowinglanguageappears. “ Groundwater--1nspite [sic] of our analysis.”
(Id. at JADO00635 (emphasis added).) In short, Wood had made up his mind by the
spring of 1998, and plans were in the works to shape the views of the consultants to
support his opinion.

In response to Nebraska's request, and on June 8, 1998, USE submitted its
“1997 Environmental Monitoring Report.” (Ex. 1297.) Among other things, the
report included hydrographs for calendar years 1995, 1996, and 1997.

On June 27, 1998, Marvin Carlson, the review manager for the area that
included groundwater and surface water, submitted his draft responses to the public
comments that had been given in February of 1998. (Ex. 141; Tr. 2826.)* His
responses entirely supported USE, and completely rebuffed the claims of the LMC
experts and other site opponents who testified at the February of 1998 public
hearings. For example: (1) “Thedisposal facility isnot within a hydrogeologic unit
and is above any potential groundwater level” (Ex. 141, at ALG51683); (2) “An
underlying buffer zone is described in the application . . . [and] [s]cenarios are
analyzed in the application for direct release of contaminants into the groundwater
negating reliance on either natural or engineered barriers’ (id. at ALG51684); (3)
“The piezometric surface from a subsurface unit, as measured in a well, could be
higher than ground-level without saturation at the surface” (id. at ALG51685); (4)
“The disposal facility is above any potential groundwater level, is not in awetland,

*The document bears two dates, June 27, 1998, and September 25, 1998.
According to Carlson, the document was submitted to DEQ twice. (Tr. 2826-27.)
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and no part of the site lieswithin a 100-year floodplain” (id. at ALG51686); and (5)
“There are no flowing wells or springs on site” (id. at ALG51687).

It is therefore clear that on June 27, 1998, nearly three weeks after the
hydrographs were submitted by USE on June 8, 1998, and long after the testimony
at the February, 1998 public hearing, Marvin Carlson submitted an evaluation that
found that water was not a problem.*

On July 14, 1998, Wood and Schor probably made the license denia decision
In the presence of Jacobson, Ringenberg, Smith (the SEG “policy advisor”), and
lawyersfrom DEQ and DOH. (Ex. 587; Tr. 2318-19, 2358-59.) Except for Jacobson
and Smith, no review managers were present at this meeting. In particular, Carlson,
the review manager for site suitability, was not present. Once again, Jacobson took
detailed notes.

Contrary to the sequential process outlined in the “Info Guide” released to the
public in October, 1997, Wood and Schor decided to collapse several steps of the
process into one. Rather than finishing and publishing the review managers
responses to comments on the DSER, then preparing and publishing the Safety
Evaluation Report (SER), and after that issuing a tentative license decision, Wood

%Carlson suggested that he may have written these evaluations prior to June
27, 1998, the date he submitted them, and prior to June 8, 1998, the date the
hydrographs were received by Nebraska. Even so, Carlson clearly testified that he
submitted his favorable evaluations to the state on June 27, 1998. (Tr. 2826.)
Therefore, itisundisputed that Carlson’ sfavorable eval uation was submitted 19 days
after the hydrographs had been received. Whileitisnot clear precisely when Carlson
actualy first saw the hydrographs, at his deposition, Carlson said that he first saw
some of the hydrographs “weeks’ before the first part of July. (Tr. 2791.) Carlson
tried to change his testimony at trial, but he had no reasonable explanation for the
difference between histrial testimony and his deposition testimony. (Tr. 2791-92.)
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and Schor directed that these three documents be prepared all at once and available
“by 8-4-98 or shortly thereafter.” (Ex. 587, at JAD000884.)

Before discussing the “Decision Document,” Ringenberg handed out alegal
memorandum on “Executive Privilege.” (Ex. 587, at JAD000885.) After that, they
discussed “issues.” Next to the name “Carlson,” Jacobson’'s notes reflect the
following: “Engineered Barriers’; “Depth to Groundwater” ; “ Groundwater Discharge
to the Surface”; “Capillary Action”; “The Ditch”; and “Hydrographs.” (Ex. 587, at
JADO000885.) Next to theinitials for Randy Wood, Jacobson wrote: “The hearing
will not be held Before the election. Wood expectsit will take 4 days & will be very
vocal.” (Id. at JAD000884 (emphasisin original).)

On July 18, 1998, Craig Osborn with HDR sent an e-mail to other consultants
relating to a surprise visit of DEQ employees on the previous day (July 17, 1998).
(Ex. 211.) Becausethisentiredocument isremarkable and showsthat all pretense of
fairness and objectivity had been abandoned by Wood, it isfully reproduced bel ow:

From: Osborn, Craig

Sent: Saturday, July 18, 1998 12:19 PM

To: Butterfield, Barry

Cc: Plummer, Chuck; Quandahl, Cathy; Conzett, Mike;
*Jacobson, Dale’

Subject: RM mtg

PLEASE CALL ALL RMsand NOTIFY THEM OF A MANDATORY
MTG. on July 27" at Mahoney Lodge. [Only this emphasisin original,
remaining emphasis added.] We need to also advise them that they may
be asked to meet with Randy during the remainder of that week, withthe
most likely days being Tuesday and Thursday the 28" and 30™, to
reconsider their response to comments.

Jay, Lisa, Tom L amberson, and Carlamade an unannounced visited [Sic]
with me, Cathy, John, and Gerry yesterday at the response to comment
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work session. Thevisit consumed the day so that nothing related to the
work at hand was accomplished. They spent their time trying to figure
out how to spin responses, evaluations, and the SER/EIA so that they
would support Randy’s no go decision. Their conclusion wasthat first
they must compose the decision document and then find the technical

support or lack there of [sic] for the decisions. Consequently, the
schedule is asfollows:

July 20" LLRW Staff to compose document

July 21% Present 1% cut to Randy

Remainder of theweek write and rewriteto suit Randy’ smood and have
afinal copy ready by July 24™.

August 6™, press release with all final documents in hand.

You, Cathy and Gerry should continue the march and get al of the
responses done and into the three ring binder at least on afirst cut basis
sothey will beeasier to edit. Dale, Wherwein [sic], and you aretheonly
three left. Also a quick review of the program responses needs to be
done. HDR has Mahoney on Tue, Wed, and Thu of next week to
complete these activities.

Then on July 27", | reserved two rooms in the lower level at Mahoney
for the unveiling of the decision document to all review managers for
discussion and a please reconsider your technical positions meeting.

The mission impossible aspect of this is that parallel to the decision
document discussions you and I, along with help from many many
others (among those suggested were Trudy, Jan, Lisa s assistant, and a
couple of HHS names| have never heard before) areto prepare the final
SER, EIA, and Response to Public Comments so that they are ready for
print on the 31%. The desire is to have this entire set of documents
express the same specific information so that there is no conflict with
Randy’s decision document. This directive from Tom and Jay was so
absurd that no onein theroom believed it including Carla, Gerry, Cathy
and myself. Wewill giveit our best effort. Plan on having funthefinal

week of July.
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| received clearance from Lampson [sic] and therefore will be going to
Chicago on business Mon thru Thu. returning midnight on Thursday the
30™. 1 will check in to see how things are going. Don’t let Gerry sway
us from getting the responses done.

(Ex. 211 (emphasis added, except as noted).)

On July 24, 1998, Barry Butterfield, the environmental review manager,
Marvin Carlson, thesite characteristics review manager, and Dal e Jacobson, together
with most of the other review managers, had a meeting with Wood and Schor to
discuss the “Decision Document.” (Ex. 587, at JAD0O0O0888; Tr. 1944-46.) The
review managers learned of the decision and some were surprised. (Tr. 1944-46.)

Butterfield told Wood and Schor that the decision was inconsistent with the
IPA and that the decision was “technically unsupportable.” (Tr. 1945.) Wood's
response was that “this decision is not about health and safety, it’s about regulatory
interpretation.” (1d. (emphasis added).) Other review managers aso objected to the
decision. Dale Jacobson explicitly disagreed with thelicense denial decision because
he did not believe relocation of the swale amounted to an engineered barrier.® (Tr.
1946.)

Jacobson’ s notesindicate that the following topics were discussed: “Depthto
Water Table’; “Buffer Zonefor Environmental (vertical) Monitoring”; “Engineered
structures—substitute for suitable site”; “Groundwater discharge to surface”; “Site
Deficiencies-Require active maintenance.” (Ex. 587, at JAD000888.) Thereisno
indication that Marvin Carlson expressed an opinion ontheDirectors decision at this
meeting.

*Hewasnot alone. Jay Ringenberg, the DEQ program director, believed that
the swalewas not acredible pathway for release of radioactive materials. (Tr. 2049.)
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OnJuly 27,1998, Craig Osborn, of HDR, collected variousresponsesto public
comments on the DSER. These responses were drafted before the announcement to
review managers of Randy Wood's“no go” decision. (Ex. 467.) Osborn distributed
these initial drafts to the review managers with the following comment: “Please
review the responses, note areas of disagreement requiring modification, indicate
suggested corrections, and return the responses by 9:00AM. Thursday, July 30th.
FYI. [T]he Department’s comments and regulatory positions have not been
Incorporated into this version of the responses.” (Ex. 467, at HDR36732.) Despite
the inconsistent position he later took on July 30, 1998, Marvin Carlson, the review
manager for the areadealing with groundwater and surface water, made no suggested
changes to the response to comments distributed by Osborn. (Tr. 2712, 2781-87.)

These responses to comments were wholly inconsistent with Carlson’s and
Nebraska's later reasons for the denial of the license. For example, regarding
concerns that groundwater levels were higher than the bottom of the disposal cells,
the authors® acknowledged that USE had “ submitted new groundwater hydrographs
for the years 1995, 1996 and 1997.” (Ex. 467 at 143 (emphasis added).) In regard
tothoselater hydrographs, “[t]hel L RW Program reeval uated thedisposal unit design
considering the new groundwater levels and determined that the bottom of the
disposal cells, the basemat, is above the highest observed groundwater level” and
“[t]he disposal facility is not within a hydrogeologic unit and is above any potential
groundwater level.” (1d. (emphasis added).)®

*Strangely, no one knew who wrote the specific comments in Exhibit 467.
(E.g., Tr. 1887, 2704.) Osborn suggested that Carlson probably wrote the comments
related to site characteristics (Tr. 1887), but Carlson was unwilling to admit
authorship, stating that Exhibit 467 was a “program document” put together by
Osborn and “severa others who were working with him.” (Tr. 2704.)

BExhibit 467 was submitted to Carlson and others as “Confidential: Not for
Public Release.” (Ex. 467, at HDR36731 (emphasisin original).)
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On July 30, 1998, the review managers, Osborn, and Ringenberg assembled
beforethe Directorsto discussthe”Decision Document.” (Ex. 214.) Marvin Carlson
informed the Directors that he had now concluded that groundwater was a problem
despite the fact that he had previously believed otherwise. Carlson stated that he
based his opinion on the hydrographs submitted by USE on June 8, 1998. (Ex. 140,
at ALG51675, ALG51679-80 (Carlson’s briefing draftsfor July 30, 1998 meeting).)

Unlike al the earlier reviews of technical information regarding hydrology in
which he consulted technical experts, Carlson, ageol ogist who professes no expertise
in hydrology (e.q. Tr. 2677, 2744-45), had no substantive consultations with any of
the several hydrologists on Nebraska's technical review team regarding the
hydrographs. (Tr. 2615 (all technical reviewerswere “highly qualified”); (Tr. 2692
(four hydrologists); Tr. 2725 (no “communication or conversation with any other
living human being” after receipt of hydrographs and before July 30).) He made his
judgment ssimply by looking at the peaks in the hydrographs. (Tr. 2691 (“visual
inspection”); Tr. 2697 (now, plateaus and not spikes); Tr. 2743 (“eyeballed” them).)
He performed no quantitative or statistical analysis. (Tr. 2692 (no technical review
undertaken); Tr. 2698-99 (no comparison to precipitation data, no well-by-well
comparison of old and new hydrographs); Tr. 3006-08 (no numerical comparison of
the early and later hydrographs to assess the differences, if any, in the duration of
time water was near the surface).)

On August 3, 1998, Wood had a meeting with Nelson and various staff
members, including Rick Becker, aPRO staffer assigned toLLRW issues. (Tr. 6462-
64, 6880-82, 6884.) The Governor was informed of Wood's decision. Nelson and
Wood then called Lamson and told their lawyer of the decision. (Tr. 7195.)

After that, and on August 5, 1998, the proposed decision was announced. (EXx.
5752.) Of the seven reasonsgiven for the proposed denial, five were based on issues
related to high groundwater. (1d. at 4-7.)
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In so doing, Nebraska did not follow the procedure set out in the “Info Guide”
that was distributed to the public in October, 1997. That is, Nebraskadid not usethe
following sequence: (1) the issuance of a response to public comments by the
experts, (2) followed by a Safety Evaluation Report (SER); (3) followed by the
proposed license decision. (Ex. 3126, at 3126.006.) Instead Nebraska collapsed the
process into one. Asaresult, no one was required to “take credit” for a particular
position, and efforts were made to make the scientifically-based documents (the
response to comments and the SER) appear consistent with the decision document.
Just as the Governor’s office pulled the “boot straps’ in January of 1993 prior to the
first “intent to deny,” Wood tried to engineer the same trick in the summer of 1998
by “spinning” the scientific documents to support his decision.

After the public comment period ended in early November, public hearings
were held. (Filing 463 at B (63) (Order on Final Pretrial Conf.).) At the public
hearings, USE presented a vigorous point-by-point rebuttal to the proposed license
denial decision. In particular, USE presented the testimony of Dr. Taylor. Asnoted
earlier, Dr. Taylor had prepared the groundwater models and other sophisticated
hydrological data that Nebraska relied upon in the DSER when finding that there
were no water problems.

Among other things, Dr. Taylor explained that the 1995-1997 hydrographs
were statistically no different than the 1992-1994 (wet year) hydrographs that were
available to Nebraska and reviewed in the DSER. (Ex. 1323 at 772-79, 783-84
(testimony); Ex. 1330, at USE104261-63 (written response) & USE104269 (Figure
1-4, BAO-13Hydrograph (1992-1997)*".) Attrial, Nebraska sexpertsmadeno effort

Figure 1-4, the BAO-13 Hydrograph for 1992-1997, is particularly
compelling regarding the lack of a real difference between the early and later
hydrographs. (Ex. 1330, at USE104269.)
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to dispute the fact that the later hydrographs were not statistically different than the
earlier hydrographs. (E.g., Tr. 5808-09, 6178-79.)

At the public hearing, USE a so offered to build only 4 class A waste cellsand
one class B-C cell. (Ex. 1330 at 1205-07 (testimony of DeOld).) Among other
things, this might have obviated any need to relocate the swale and it would likely
have avoided any possibility of even a small amount of groundwater entering the
leachate collection system. (Ex. 1330 at 1206-07 (testimony of DeOld).)

Despite these responses from USE, the license was denied on December 18,
1998. (Ex. 5828.) Of the six reasons given for the denial, five were based upon
groundwater concerns. (Ex. 5828, at 5828.0002-12.)

In summary, the 1998 decision to deny the license ostensibly because of
concerns about water was pretextual, unreasonable, and unfair. For among other
reasons, | make this finding of bad faith because: (1) Nebraska promised one thing,
but did the opposite with the hydrographs; (2) Wood tried to disguise how the real
decision wasreached and essentially instructed the consultants to writewhat they did
not believe; (3) keeping in mind that the Compact required Wood to read the
regulations in good faith, the decision was, by Wood's own admission, not about
health and safety, but was based upon some vague, and ultimately unreasonable,
concept of “regulatory interpretation”; and (4) the decision supposedly turned on
hydrology and performance testing issues, but it was reached without consulting the
experts previously hired by Nebraska to advise it on those precise subjects.

Nebraska makes two arguments that warrant a brief response. | turn to those
next.

First, Nebraska argues that the DSER was not intended to be a document that
bound the directors of DEQ and DOH. It is suggested that the DSER was merely a
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document prepared by Nebraska' sscientists. Accordingly, so theargument goes, the
directors were free to come to different conclusions after the public comments and
hearings. Asaresult, Nebraska argues that any incompatibility between the DSER
and the ultimate license denial decision is not evidence of bad faith. Even though |
agree that the DSER was not “binding,” | am (to put it mildly) not persuaded.

Initially, this argument ignores the fact that Wood tried to influence what the
consultants wrote when he did not like their views. Hence, Wood certainly acted as
If what the consultants wrote was very significant. Furthermore, the DSER
represented atwo-volume, reasoned anaysis by HDR and JHC-supervised scientists
who appeared to exercise both care and objectivity after being paid large sums of
money to study the water questions and express an opinion. In fact, the DSER was
so important that Nebraska told the public that it “determines if the facility meets
applicable state laws and regulations.” (Ex. 3126, at 3126.0011 (“Info Guide’).)
Thus, deviationsfrom thereasoned conclusions of the DSER (and the I PA) by agency
directors who had no expertise in hydrology and related disciplines are therefore
properly viewed with great skepticism, particularly givenall theother evidence of bad
faith about how the final decision was reached.

Moreover, Wood's proffered reason for deviating from the DSER on
groundwater issues was preposterous. Essentially, Wood testified that at a public
hearing he listened to afarmer who was a site opponent. (Tr. 6834-44.) That man
said he had drawn cross sections using certain groundwater elevations, the elevations
of theland and the footing plans for the proposed waste structure. Theman also said
his drawing showed that groundwater might intercept the waste structure. After that,
Wood had HDR prepare similar cross sections (e.g., Ex. 6034), and Wood cameto the
same conclusion asthefarmer. With that, Wood decided to deny the license because
of high groundwater.
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Wood’s alleged epiphany was both damning and silly. If al it took to properly
decide the complex hydrology questions® was putting elevations and building plans
on adrawing, then all the money that Nebraska demanded from the Commission to
study this precise issue was a gigantic waste. Indeed, such a huge and unnecessary
expense would itself constitute overwhelming evidence of bad faith.

In truth, both the DSER and the I PA looked far more carefully and closely at
these questions because they were not susceptible to ssimplistic resolution by lay
people drawing cross sections. On the contrary, a scientist’s care and objectivity,
using sophisticated techniques such as computer models and NRC-approved
performance testing, was required. And, although they fully knew that groundwater
rose and fell, sometimes appearing to come close to the surface, the scientists found
no problems. (E.g., Ex. 1411, at Exec. Summ at 5, 2-26, 2-28, 2-30to 2-33, 3-8t0 3-
12, 3-27 t0 3-28, 6-91 (DSER); Ex. 3124 at vii (Table 1), 53, 84-85, 127-28 (IPA) .)

Inshort, Wood’sreason for deviating fromthe DSER and | PA wasnot credible.
Like many other excuses, it was a pretext. The failure to follow the advice of
Nebraska's own scientists is strong evidence of bad faith.

Next, Nebraska argues that Marvin Carlson agreed with Wood. According to
Nebraska, Dr. Carlson, a“world class’ geology professor, had no reason to be biased
against theapplication. Onceagain, andfor at |east threereasons, | am not persuaded
by this argument either.

Initially, and on the question of bias, Carlson had a strong reason not to cross
Wood. Carlson’s Conservation and Survey Division at the University of Nebraska

3| anyone seriously doubtsthe complexity of theseissues, oneshould read Dr.
Taylor’sreport on his computer study which examined, at the request of Nebraska's
technical reviewers, the question of whether groundwater discharged to the surface
during the wet years. (Ex. 3384 (SAR, Appendix G-7 (“Loca Model”) (Rev. 8)).)
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(Tr.2587,2941) had a“longstanding” and ongoing consulting relationship with DEQ
that extended well beyond this project, and in part depended upon DEQ for funding
(Tr. 4861-62). Inthat regard, Carlson’sgroup was unlike HDR and JHC who had no
similar long-termtieswith DEQ. Itisthereforequiteinaccuratetoimply that Carlson
lacked a reason to curry favor with Wood and DEQ.

Moreover, as of June 27, 1998, in his draft response to the public comments,
Carlson clearly favored granting the application. In that document he rebutted
virtually al the grounds Wood would later use to support the denial. Still further, on
July 27, 1998, Carlson voiced no objection to responses to comments that were fully
supportive of USE and specifically discussed thelater hydrographs submitted by USE
on June 8, 1998.

Therefore, as late as July 27, 1998, and nearly two months after USE had
supplied the later hydrographs on June 8, the hard evidence shows that Carlson
favored granting the application. Given the undisputed fact that otherswerein effect
required to “spin” the documents to support “Randy’s no-go decision,” it is not
surprising that Carlson wilted on July 30, 1998, when he met with the directors and
agreed with Wood on the water issues.

Lastly, and perhaps most importantly, Carlson was not a hydrologist, and
claimed no expertise in hydrology. (E.g., Tr. 2677, 2744-45.) Unlike when the
DSER was prepared, he did not submit the hydrographs to the four staff hydrologists
for analysis. (Tr. 2692-93, 2725.) Except for looking at the graphs, he made no
scientific evaluation of them. (Tr. 2691-92, 2697-99, 3006-08.)* Had he done so,
hewould haverealized that the later hydrographs were not statistically different than

*¥For example, no effort was made to rerun Dr. Taylor’'s groundwater model.
(Tr. 4893, 4898-99, 6149-50.) According to Taylor, had his model been run again,
and calibrated to thelater hydrographs, theresults (no dischargeto the surface) would
have been the same. (Tr. 4320-21.)
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the earlier hydrographs. Without the expertise and careful analysis of trained
hydrologists, Carlson’s opinion is no more persuasive than Wood’s on the issue of
hydrology or, more importantly, on the issue of good faith.

F. Facts Relevant To Monetary Relief

The Commission will be entitled to monetary relief. | next discuss factual
issues related to that remedy.*

Initially, | discuss the three types of monetary damages suffered by the
Commission, the principal amount of those damages, and the prejudgment interest
due on those damages calculated to the date | will enter judgment (September 30,
2002.) | then discuss the one area of monetary relief that the Commission is
precluded as a matter of fact from seeking.

The great bulk of the Commission’s damages flowed from payments it made
to Nebraska (including the LM C) or to USE (and its consultants) in direct pursuit of
thelicensing efforts. According to Richard Kuzelka, the Commission’ s accountant,
that sum is $88,554,291.77. (Tr. 1016-17, 1025-26; Exs. 1083 (spreadsheset, at last
page), 1533 (checks and wire transfers documenting payments).)* The Commission
lost the entire value of those payments as a direct result of Nebraska's bad faith
conduct. From the date of each payment to the date of judgment, using the federal
judgment rate at the time of the payment, the simple interest on the principal amount
is$46,207,748.73. (Appendix, at pages 8-12.) The total damages for this category
isthen $134,762,040.50. (1d.)

“Although the Commission initially requested an award of attorney fees, that
request was withdrawn after trial. (PIs.” Post Trial Br. at 47.)

“The amount paid directly to Nebraska exceeded $25 million as of June 30,
1998. (Ex. 36 (chart showing breakdown of paymentsto payees).)
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The second category of damages suffered by the Commission was the |oss of
“capital” USE had contributed to the Commission. According toitscontract withthe
Commission, USE was obligated to contribute a certain percentage of each invoice
to the Commission until athreshold of $6.26 million wasreached. (Ex. 13 at 21-22
113.02(b).)* Todo this, USE invoiced the Commission for its work, less the amount
of itsrequired contribution. The net effect of this arrangement was that during this
process USE gave the equivalent of $6,247,920.07 to the Commission in the form of
work intended to achieve alicense. (Tr. 995; Ex. 1083 (spreadsheet, at last page).)
The Commission lost the entire value of those contributions as a direct result of
Nebraska's bad faith conduct. In other words, Nebraska's conduct rendered this
“sweat equity” worthless. From the date each such equity payment was made to the
date of judgment, using the federal judgment rate at the time of the payment, the
simpleinterest ontheprincipal amount is$6,012,540.36. (Appendix, at pages13-14.)
The total damages for this category is then $12,260,460.43. (1d.)

The third category of damages suffered by the Commission related to the so-
called “community improvement funds’ that the Commission was required to pay to
certain Nebraskavillages and the like (such asthe Village of Butte or School District
#5) asaresult of the Commission selecting Nebraskaasthe host state. (Tr. 1003; Ex.
36 (Summary of Project Costs, Distribution of Community Improvement Fund).)
Each non-host state was required to contribute $75,000 per year to the Commission,
and the total of $300,000 collected from the four non-host states was then paid to
these entities each year. The Commission paid a total $3,000,000 in community
improvement funds. (Tr. 1004.) The Commission lost the entire value of those
payments asadirect result of Nebraska' s bad faith conduct. Calculated fromthelast
day of each year the community improvement funds were paid to the date of

“?By putting this requirement in the contract, the Commission required that
USE put its“skininthegame.” That is, USE had astrong incentive to do agood job
since it was required to dedicate over $6 million to the Commission’s efforts.
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judgment, using the federal judgment rate at the time of the payment, the ssimple
interest on the principal amount is$1,385,739.44. (Appendix, at page15.) Thetotal
damages for this category is then $4,385,739.44. (1d.)

Based upon the three categories of damage set forth above, and as a direct
result of Nebraska's breach of its obligation of good faith, | find as a matter of fact
that the Commission’s total damages are $151,408,240.37, which includes
prejudgment interest calculated to September 30, 2002. | further find that there was
a complete lack of performance on the part of Nebraska such that the Commission
received nothing of valuefromitsdealing with Nebraska. | aso find that any monies
expended before the Nelson administration took office were rendered entirely
worthlessasadirect result of Nebraska' s behavior during the Nelson administration.
Therefore, it is appropriate to award damages for the time before Governor Nelson
took office.

Lastly, | turn to the one monetary claim for which | find the Commission isnot
entitled to relief. The Commission seeks an accounting for so-called federal rebate
funds; that is, the Commission wants an accounting for funds that the Commission
received and paid to Nebraska pursuant 42 U.S.C. § 2021e(d). Theevidencereflects
that on February 3, 1995, Nebraska sued the Commission over the Commission’s
failure to pay certain of those funds to Nebraska. (Ex. 7050 (docket sheet and
selected filings).) In the process of defending itself, the Commission alleged, and
also asserted in a counterclaim, that Nebraska had violated its good faith obligation
by failing to properly account for and use the rebate funds. (Ex. 7050, filing 26 at 8
119,99 22)

On June 20, 1996, the parties settled their dispute. (Ex. 5184.) The settlement
agreement required the Commission to make certain rebate fund payments to
Nebraska, and called upon Nebraska to give an accounting to the Commission. On
July 17, 1996, | entered ajudgment of dismissal with prejudice regarding Nebraska's
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clam and the Commission’s counterclaim. (Ex. 7050, filing 58.) Given the
settlement agreement and the dismissal with prejudice, the Commissionisnot entitled
to rebate fund relief.

While the Commission suggests that the settlement agreement was later
breached by post-settlement abuse of rebate funds, | do not find that thereissufficient
evidence to support that contention. That being so, the Commission has settled its
claim for rebate funds, and it is, therefore, bound by the settlement agreement and
foreclosed from seeking relief regarding those monies.

However, to the extent that Nebraska also contends that the rebate settlement
forecloses the Commission from pursuing this case or non-rebate related relief, |
reject Nebraska's preclusion argument as a matter of fact. The good faith issue
regarding the processing and denial of thelicense, as opposed to misuse of the rebate
funds, was not and could not have been at issue in therebate case. Indeed, thelicense
had not been denied at the time the case was settled and thus the significantly
different issues presented in this case had not yet fully arisen, and could not have
been discovered by the Commission, when the parties settled their dispute in the
rebatefundlitigation. Still further, neither the settlement agreement nor thejudgment
of dismissal intherebatefund casefairly suggest that the parties or the court intended
to foreclose the Commission from pursuing this case or non-rebate related relief.
Finally, and perhaps most importantly, the proof for the rebate fund claim and this
claim are very different.

1. LAW

Initially, | state my views on liability. After that, | state my opinion on the
proper remedy.
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A. Liability

In this section, | discuss what legal precepts govern the question of liability.
In particular, | discuss the meaning of Nebraska's good faith obligation. | also
address separately the most important of Nebraska' s legal arguments.

1. The Genesis, Meaning, and Application of Good Faith

The Compact provides that each state has “the right to rely on the good faith
performance of each other party state.” Art. 11(f). The state selected to host a
disposal facility is required “to process all applications for permits and licenses
required for the devel opment and operation of any regional facility or facilitieswithin
a reasonable period from the time that a completed application is submitted.” Art.
V(e)(2).

Under the Compact, the Commission is directed to “require all party states. .
. to perform their duties and obligations arising under this compact . . . .” Art.
IV(m)(8). Pursuant to that mandate, the Commission contends that Nebraska
breached its “good faith” obligation under Art. I11(f) when processing the license
pursuant to Art. V(e)(2). Giventheforegoing, | must ascertain the meaning of “good
faith” in order to decide whether the Commission has proven its case.

A Compact between states is “after all, a contract. . . . It remains a legal
document that must be construed and applied in accordance with itsterms.” Texas
v. New Mexico, 482 U.S. 124, 128 (1987) (internal quotations and citations omitted).
This being true, it is appropriate to apply the ordinary contract understanding of
“good faith.” Indoing so, | rely upon the Restatement (Second) of Contracts (1981)
(“Restatement”) because it represents a universally accepted standard for the
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interpretation of contracts and also because it expresses an interpretative principle
which is consistent with the words, structure, and purpose® of the Compact.*

Section 205 providesthat: “Every contract imposes upon each party a duty of
good faith and fair dealing in its performance and its enforcement.” Restatement §
205. Insofar as pertinent here, the Restatement defines “good faith” in this way:

Good faith is defined in Uniform Commercia Code § 1-201(19) as
“honesty infact in the conduct or transaction concerned.” . .. Good faith
performance . . . of a contract emphasizes faithfulness to an agreed
common purpose and consistency with the justified expectations of the
other party; it excludes a variety of types of conduct characterized as
involving “bad faith” because they violate community standards of
decency, fairness or reasonableness.

Id. at cmt. a.

The Restatement also provides examples of “bad faith.” In that regard, it
describes the following as improper:

Subterfuges and evasions violate the obligation of good faith in
performance even though the actor believes his conduct to be justified.
But the obligation goes further: bad faith may be overt or may consist
of inaction, and fair dealing may require morethan honesty. A complete
catalogue of types of bad faith isimpossible, but thefollowing typesare
among those which have been recognized injudicial decisions. evasion

*The provisions of this compact shall be liberally construed to give effect to
the purpose thereof.” Art. IX.

“Since a Compact is also a federal law, Nebraska law is not controlling.
Entergy. Ark., Inc. v. Nebraska, 210 F.3d 887, 897 (8" Cir. 2000) (“The Compact is
federal law becauseit isacongressionally sanctioned agreement within the meaning
of the Compact Clause.”) (citations omitted).
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of the spirit of the bargain, lack of diligence and slacking off, willful
rendering of imperfect performance, abuse of a power to specify terms,
and interference with or failure to cooperate in the other party’s
performance.

Id. at cmt. d.

With this understanding of “good faith” and “bad faith” articulated, it is
possible to assess Nebraska' s behavior. | previously set forth the evidence that |
found particularly indicative of “bad faith.” (SupraPart|.E.1-11) | now concludeas
amatter of law that Nebraska breached its “good faith” obligation under Art. I11(f)
when processing the license pursuant to Art. V(e)(2).

Specifically, | conclude that Nebraska breached its duty of good faith because
(1) Governor Nelson, either directly or through his subordinates, influenced the
process in order to fulfill a campaign promise which required that the license be
denied without regard to the technical merits; (2) Governor Nelson’s administration
did not work diligently to ensure that the application was considered fairly and
reasonably; and (3) DEQ and DOH did not act fairly or reasonably.” Therecord is
littered with “inaction,” “subterfuges,” “evasions of the spirit of the bargain,” “lack
of diligence and slacking off,” “willful rendering of imperfect performance,” and
“Interference with or failure to cooperate in the other party’ s performance.” Frankly,
| cannot conceive of a stronger case of bad faith in the performance of a contract.

Having cometo this unpleasant conclusion, it isappropriate to add two ending
remarks. First, | am firmly convinced that then Governor Nelson believed his
conduct to bejustified, and that he honestly thought hewasacting in the best interests

*Any one of these three conclusions is enough to justify adecision in favor of
the Commission. That is, | would reach the same decision, and award the samerelief,
even if only one, but any one, of these three conclusions were true.
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of his constituents. The evidence shows that from the beginning of the process,
Nelson thought the Commission’ s method of selecting asitewasterribly flawed, and
that Nebraskans had been deprived of their right to community consent. Second, and
this point cannot be overemphasi zed, subjective beliefsthat one’ sconduct isjustified
do not diminish the obligation imposed under the Compact to exercise objectivegood
faith. Restatement 8§ 205 at cmt. d (“ Subterfuges and evasions violate the obligation
of good faith in performance even though the actor believes his conduct to be
justified.”).

Simply put, even if one thinks his predecessor entered into abad bargain, one
must nevertheless perform his responsibilities in good faith. Unfortunately, that did
not happen here.

2. Nebraska's Legal Arguments Lack Merit

Indefensetoliability, Nebraskaasserts various legal arguments. | find that all
of them lack merit.

Relying on what has become known as the Noerr-Pennington doctrine,
Nebraska asserts that the five® lawsuits it filed against the Commission and USE
between 1993 and 1997 were governmental petitioning activities protected by the
First Amendment, and thus cannot serve as a basis for liability against the State. |
reject this argument because the doctrine does not apply and, evenif it did, the sham
exception to the doctrine precludes Nebraska from relying upon it.

In essence, the Noerr-Pennington doctrine immunizes from federal antitrust
liability activities that attempt to influence executive, legislative, administrative, or

“®| have not based Nebraska' sliability inthis case on therebate fund litigation.
That was the sixth case that Nebraska filed against the Commission.
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judicial action or proceedings to eliminate competition unless such activities fall
within the “sham” exception to the doctrine. Eastern R.R. Presidents Conf. v. Noerr
Motor Freight, Inc., 365 U.S. 127 (1961); United Mine Workers of Am. v.
Pennington, 381 U.S. 657 (1965); California Motor Transp. Co. v. Trucking
Unlimited, 404 U.S. 508 (1972). The “sham” exception applies to “situations in
which persons use the governmental process—as opposed to the outcome of that
process—as an anticompetitive weapon.” City of Columbiav. Omni Outdoor Adver.
Inc., 499 U.S. 365, 380 (1991) (emphasisin original). A “classic example’ of the
sham exception

Is the filing of frivolous objections to the license application of a
competitor, with no expectation of achieving denial of the license but
simply in order to impose expense and delay. A ‘sham’ situation
involves a defendant whose activities are not genuinely aimed at
procuring favorable government action at all.

Id. (internal citations and quotation marks omitted).

While it is true the Noerr-Pennington doctrine has been applied outside the
antitrust context to cases dealing with tortious interference with business, alleged
conspiracies to influence government action under 42 U.S.C. 88 1983 and 1985,
unfair labor practices, and to defendants who were government officials acting in
their official capacities, the parties have not cited, nor has the court found, any case
applying the doctrine in the context of a claim similar to that asserted here—that a
party state has breached its duties under an interstate compact. South Dakota v.
Kansas City S. Indus., Inc., 880 F.2d 40, 50 n.24 (8" Cir. 1989) (noting other contexts
inwhich Noerr-Pennington doctrine hasbeen applied); Hufsmithv. Weaver, 817 F.2d
455, 458-59 (8" Cir. 1987) (same); InrelBP Confidential Bus. DocumentsL itig., 755
F.2d 1300, 1311-13 (8" Cir. 1985) (same); Fischer Sand & Aggregate Co. v. City of
Lakeville, 874 F. Supp. 957, 959 (D. Minn. 1994) (“The fact that Defendants are
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government officials and acted in their official capacity does not deprive them of the
protection of the Noerr-Pennington doctrine.”).

Without precedent for doing so, | think it unwise to extend the doctrine to
disputes between entitieswhose duties are defined by an interstate compact approved
by the Congress pursuant to a specific provision of the Constitution. Neither First
Amendment principles nor concepts of federalism which underlie application of the
Noerr-Pennington doctrine in other circumstances involving state actors would be
furthered by alowing the doctrine to be invoked as a defense to a state's alleged
breach of an interstate compact. On the contrary, the Noerr-Pennington doctrine
could well be used by recalcitrant states to flaunt their compact obligations without
serving any other useful goal.

Further, evenif the Noerr-Pennington doctrineisapplicable to thiscase, | find
that Nebraska' sinitiation of astring of lawsuits against the Commission and USE fall
withinthe*“sham” exception to the doctrine. Asdescribed previously inthisopinion,
a review of the litigation filed by Nebraska establishes that the lawsuits were
objectively baseless, particularly when they are viewed in their entirety. Nebraska
lost five of the six lawsuitsit filed against the Commission and USE, and settled the
sixth. Thefirst of those cases was dismissed because it wasfiled morethantwo years
too late, and the next one was dismissed on res judicata grounds. The second case
dismissed on resjudicatagrounds was so closely related to the first lawsuit Nebraska
had filed that sanctions werewarranted. Further, and most importantly, the evidence
establishes that these baseless lawsuits were in fact intended to interfere with the
license review process through repeated abuse of the judicial process, not the
outcome of that process. As stated in Kate Allen’s notes, Governor Nelson had a
“plan” to keep site proponents “off balance” by using litigation. Because such
activity was “not genuinely aimed at procuring favorable government action at all,”
City of Columbia, 499 U.S. at 380, Nebraska may not claim Noerr-Pennington
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immunity from liability in this case even if Nebraska might generally avail itself of
that defense in other circumstances.

Based on the defense of res judicata, Nebraska argues that the settlement of,
and this court’s judgment of dismissal with prejudice in, the rebate fund litigation
precludes the Commission’s “good faith” claim in this case. As | have indicated
previoudly (supra Part I.F), the Commission’s good faith claim in this case is
substantially different from, and could not have been discovered until after, the*good
faith” counter-claim asserted in the rebate fund litigation. That is, the “good faith”
claiminthe 1996 rebate fund case related to how Nebraska handled the rebate funds,
while the “good faith” claim here relates to the processing of the license.

The facts necessary to prove the claim in this suit are far different from the
facts necessary to prove the claim asserted in the earlier litigation. Therefore, the
defense of resjudicata or claim preclusion cannot bar the Commission from seeking
relief related to how Nebraskaprocessed thelicense. See, e.q., County of Boydv. US
Ecology. Inc., 48 F.3d 359, 361 (8" Cir. 1995) (stating the test thisway: “If thefacts
needed to prove the later case are the same as those needed to prove the earlier case,
claim preclusion applies.”) (citing Murphy v. Jones, 877 F.2d 682, 685 (8"
Cir.1989)).

Regarding the assertion that the Commission’s suit is barred by the statute of
limitations, that argument is not persuasive for at least two reasons. Althoughitisa
federal law, because the Compact does not contain a statute of limitations applicable
to actions for breach of the good faith obligation, the district court must “look to
[state] law for the most anal ogous statute of limitations, but . . . the characterization

“Tobeclear, | have not found Nebraska liable based upon any factsrelated to
its use (or misuse) of the rebate funds. In particular, | have not held Nebraska
responsible because of the “slow down” to the extent that activity wasrelated to the
rebate fund controversy.
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of plaintiff’s claim for statute of limitations purposes is a question of federal law.”

Johnsonv. State Mut. Life Assur. Co. of Am., 942 F.2d 1260, 1262 (8" Cir. 1991) (en
banc). As noted earlier, this action is most similar to a contract action between
private parties. Thus, | conclude that the most anal ogous statute of limitations under
Nebraskalaw is the five-year statute of limitations for actions on written contracts.
See Neb. Rev. Stat. Ann. § 25-205 (Cum. Supp. 2001).

Even when ajudge applies a state statute of limitations to afederal claim, the
“[c]ourt looks to federal common law to determine the time at which a plaintiff’s
federal claim accrues.” Union Pac. RR. Co. v. Beckham, 138 F.3d 325, 330 (8" Cir.
1998) (determining theaccrual date under Nebraska' sstatuteof limitationspertaining
to written contracts in the context of claim for benefits under apension plan). Thus,
the question of when the Commission’s action accrued is afederal, and not a state
law, question.

Thefactsrelevant to accrual arethese: (1) the Commission’sgood faith claim
of breach related to how Nebraska processed the license application; (2) Nebraska's
contractual obligation of good faith was continuous from the start of the process until
the end of it; (3) the evidence shows that there was a continuous breach of the duty
of good faith throughout the eight years of the Nelson administration, culminating
with the final decision itself; (4) the licensing activity was not complete until
Nebraska made the decision in December of 1998; and (5) this suit was commenced
in December, 1998 and the Commission was realigned as a plaintiff in early 1999.

Asthe Eighth Circuit said long ago regarding when a breach of contract cause
of action accrues, “ common senseindicates that thereisno accrual until all factsexist
so that the plaintiff can allege a complete cause of action.” Butler v. Local Union
823, Int’| Bhd. of Teamsters, 514 F.2d 442, 450 (8" Cir. 1975) (determining when
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breach of contract regarding a collective bargaining agreement accrued).® In this
case, al of thefacts essential to the Commission’s claim of breach did not exist until
the 1998 decision was rendered. The Commission’s suit was on file only months
later. Therefore, the fact that there may have been bad faith conduct as early asthe
first months of the Nelson administration does not result in this suit being barred by
Nebraska's five-year statute of limitation.*

Moreover, since thereis no question that the Commission has acted diligently
throughout the entire licensing process, if any of Nebraska's statutes of limitation
wereto bar thisaction, or any part of it, such statutes would be unenforceable. Under
the Compact, “[a]ll laws. . . or partsthereof of any party state which are inconsistent
with this compact are hereby declared null and void for purposes of this compact.”
Art. VI(c). The assertion of a statute of limitations to bar the Commission’s
enforcement of the “good faith” obligation in the circumstances of this case would
be entirely inconsistent with the Compact’ s insistence that Nebraska exercise good
faith. Thisisparticularly true where, as here, 19 boxes of very damaging evidence
were hidden in the basement of a Nebraska employee who had worked to further
Nebraska s bad faith conduct, and that evidence wasnot produced to the Commission
until two years after this suit wasfiled.

Nebraska s laches argument issimilarly unpersuasive. The doctrine of laches
IS an equitable defense to be applied when one party is “guilty of unreasonable and

“*The Supreme Court disapproved of Butler on other grounds having to dowith
punitive damages. 1BEW v. Foust, 442 U.S, 42, 45 n.6, 51-52 (1979).

*| would cometo the same conclusion even if | applied the two-year statute of
limitations for claims against the State of Nebraska. See Neb. Rev. Stat. Ann. § 25-
218 (1995). Nevertheless, | do not believethat the two-year statuteis either the most
analogous or the most appropriate for application in this case. For statute of
limitations purposes, the most appropriate analogy in asuit aleging a breach of an
interstate compact isto a contract action between private parties.
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inexcusable delay that has resulted in prejudice’ to the other party. Goodman v.
McDonnell Douglas Corp., 606 F.2d 800, 804 (8" Cir. 1979). Nebraska has neither
proven “unreasonable and inexcusable delay” on the part of the Commission nor
“prgjudice” on its part.

Nebraska also argues that the Commission’s suit is barred by concepts of
estoppel.*® Theestoppel argument is premised on thefact that in 1993 USE amended
its application to reduce the size of the site to 110 acres with the Commission’s
approval after USE had first filed a contested case. Since USE thereafter dismissed
Its contested case, Nebraska argues that the Commission is estopped from arguing
that the 1993 intent to deny was done in bad faith.

As applied to a party other than the United States, the doctrine of equitable
estoppel hasthree elements. See, e.q., Bostwick Irr. Dist. v. United States, 900 F.2d
1285, 1291 (8™ Cir. 1990) (in irrigation districts’ suit to enjoin government from
charging districts for expensesincurred by Army Corps of Engineers, court found no
basis for estopping the government from asserting its claim to recover the Corps’
costssincedistrictsfailed to establish the* ordinary requirements of estoppel”). First,
the party against whom the estoppel is asserted “must make a misrepresentation or
take an action with reason to believe that the other party will rely upon it.” 1d. at
1291. Second, the party claiming the benefit of the estoppel “must not have access
tothetruth.” Id. Third, the party claiming the benefit of the estoppel “must rely upon
thefirst party’ sactiontoitsdetriment.” 1d. Nebraskahasfailedto proveany of these
three elements.

Nebraska also makes a closely related waiver argument. Among other
reasons, | reject the waiver argument for many of the same reasons as | reject the
laches and estoppel arguments.
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Nebraskaal so arguesthat the Commission lacks* standing” to bring thisaction.
This argument appears premised on two theories, and they are: (1) the obligation of
good faith runs in favor of the party states and not the Commission, and (2) the
Commission in reality suesto recover monies belonging to the generators and not for
itself.

Asto thefirst theory, that the good faith obligation runsin favor of the states
and not the Commission, the Eighth Circuit Court of Appeals previously rejected a
similar argument. Entergy Ark., Inc., v. Nebraska, 241 F.3d 979, 987 (8" Cir. 2001)
(rgjecting the argument that “the Commission is not a party to the Compact and so it
may only seek future performance, not damages or an accounting for past breaches.”).
Following the reasoning of the Court of Appeals that the Compact delegated to the
Commission the enforcement responsibility of the obligationsimposed upon member
states, | reject Nebraska' s new variation of its old argument.

As to the second theory that the Commission is but a stalking horse for the
power companies, the funding agreements between the generators and the
Commission do not support that claim. (Exs. 14, 15, 16 (amendments 1-7).) Onthe
contrary, there is no evidence that the generators have the power to control the
disposition of the proceeds of a money judgment in the hands of the Commission.>
Still further, under the Compact, the Commission hasobligationsto themember states
and otherwise which are far more expansive than any contractual obligations they
may haveto the generators. Finally, the Commission hasbeenin full control of this
litigation as evidenced by the fact that it has separate and independent counsel and

*In fact, in the opinion | issue today denying the claims of Entergy & Wolf
Creek against the Commission, | refuse to impose a trust on any recovery the
Commission may make in this case. At this point, the Commission is free to do
whatever it thinks best subject to the Compact and whatever contractual obligations
it may have with others.
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it has taken positions contrary to Entergy & Wolf Creek. In fact, Entergy & Wolf
Creek sued the Commission for not taking action against Nebraska more quickly.

While the generators may well be interested in whether the Commission is
successful, the Commission is the real party in interest and has standing to sue.
Kansasv. Colorado, 533 U.S. 1, 8 (2001) (even though Kansas predicated its damage
claims upon injuries to individual farmers and even though Kansas might use the
damage award to compensate those farmers, it was the real party in interest under a
suit for breach of an interstate compact since it had control over any damage award
and it controlled its own litigation).

Nebraska next argues that the Commission’s sole remedy for breach of the
good faith obligation is to revoke Nebraska s membership in the Compact. See Art.
V(g). Inarelated case, the Eighth Circuit Court of Appeals rejected avery similar
argument, and sodo |. Nebraskav. Central Interstate L ow-L evel Radioactive Waste
Compact® Com'n, 187 F.3d 982, 986 (8" Cir. 1999) (the remedy of revoking
Nebraska's membership in the Compact was not an exclusive remedy and the
Commission could set a deadline for completion of the license; stating that “the
Compact’s language clearly makes revocation optional.”).

Lastly, Nebraska argues that the Commission has failed to exhaust
administrative remedies. | rgect this argument for two reasons. First, thereis no
such requirement under the Compact (or any other law of which | am familiar).
Second, if Nebraskameans that the Commission must pursue the pending “contested

**The docket sheet and selected filings for this case comprise Exhibit 1543.
The word “Compact” is not a part of the Commission’s name as it appears on the
docket sheet and rulings of thiscourt. It doesappear in the case name of the opinion
of the Court of Appealsfor the Eighth Circuit, cited here. | havefollowed the naming
convention of the court of appeals, asitsopinion isthe only published opinion.
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case,” my preliminary injunction opinion clearly set forth why that option isperfectly
useless. Therefore, the failure to exhaust administrative remedies is no defense.

B. The Proper Remedy

Next, | discuss the legal doctrines that govern the proper remedy. First, |
examine the question of monetary relief. After that, | discuss the question of
equitable relief.

Candidly, selection of the proper remedy was the most challenging aspect of
thiscase. | began selection of the remedy by rejecting Nebraska' s argument that the
only remedy | may impose if | find liability is to require the parties to pursue the
contested case proceeding. That remedy isno remedy at all. | conclude that, aside
from a declaration that Nebraska acted in bad faith, only monetary damages as
contrasted with affirmative equitable relief should be awarded.

1. Money

It requires no citation of authority to recognize that the entry of a monetary
judgment against an otherwise sovereign State by a single unelected federal district
judge is an extraordinary act. Nonetheless, the law of this case, which | firmly
believeto be correct, isthat Nebraska does not have immunity under the Constitution
against damages for itswrongful conduct and that this court has the responsibility to
remedy any such violation. Entergy, 241 F.3d at 987-88 (“Nebraska argues that the
Commission . .. may only seek future performance, not damages or an accounting for
past breaches. . . . By entering into a compact in which the party states delegated to
the Commission their authority to sue for breach and required the Commission to
enforcecontractual obligations, Nebraskawaived its Eleventh Amendment immunity
from suit by the Commission in federal court.”). Monetary damages have been
awarded in other cases involving compacts approved by Congress and breached by
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one of the party states. See, e.g., Kansasv. Colorado, 533 U.S. 1 (2001) (damages
awarded to Kansas for Colorado’s violations of Arkansas River Compact). Thus,
insofar as the Constitution is concerned, | conclude that monetary damages may
appropriately be awarded here.

Moreover, the Compact authorizesthe Commissionto “initiateany proceedings
. . . before any court of law . . . relating to the terms of the provisions of this
compact.” Art. 1V(e) (emphasisadded). The Compact also directsthe Commission,
in mandatory language, to “require all party states . . . to perform their duties and
obligations arising under this compact by an appropriate action” in this court. Art.
[V (m)(8).

Therefore, | read the Compact to allow the Commission to seek, and | read the
Compact to permit this court to award, relief against Nebraska in the form of
monetary damages or otherwise. Asl later discuss, Nebraska has madeit impossible
to award meaningful active equitable relief insofar as licensing is concerned. If a
monetary damage award were not possible, Nebraska would escape its full Compact
obligations. Suchanabsurdresultisclearly not contemplated by thewords, structure,
or purpose of the Compact.

In summary, | have carefully considered and balanced the legal and equitable
remedies available to me. As aresult, | have concluded that a money judgment
against Nebraska for approximately $151 million is required.

(&) The Measure of Damages

When a compact is breached, the question of how to figure damages is
frequently difficult, but that difficulty has not impeded the Supreme Court in
providing a party injured as aresult of a breach with relief in the form of damages.
See, e.q., Kansasv. Colorado, 533 U.S. at 16-17 (determining damagesfor thefailure
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to supply water in part “ by estimating the amount of farmland affected by Colorado’s
violations, the crops planted on that farmland, the price of those crops, and the
difference in yield between what the affected land would have produced with the
additional water and what the land actually produced with the water it received”).
With that overarching principle in mind, | next ascertain the proper measure of
damages to be used in this case.

Judicial remedies serve to protect one or more of the following interests of a
contracting party:

(@ his“expectationinterest,” whichishisinterestinhavingthe
benefit of his bargain by being put in as good a position as he would
have been in had the contract been performed,

(b) his “reliance interest,” which is his interest in being
reimbursed for |oss caused by reliance on the contract by being putin as
good a position as he would have been in had the contract not been
made, or

(c) his “restitution interest,” which is his interest in having
restored to him any benefit that he has conferred on the other party.

Restatement (Second) of Contracts (“Restatement”) § 344 (1981).

Before attempting to discern the value of these “interests’ in this case, two
points should be made. First, these interests“are not inflexible limitsonrelief.” 1d.
cmt. a. That is, “in situations in which a court grants such relief asjustice requires,
the relief may not correspond precisely to any of these interests.” 1d. Second,
damages need not be proven with the accuracy of a calculator:

Courts have traditionally required greater certainty in the proof of
damages for breach of acontract than in the proof of damagesfor atort.
Therequirement doesnot mean, however, that theinjured party isbarred
from recovery unless he establishes the total amount of his loss. It
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merely excludes those elements of loss that cannot be proved with
reasonable certainty. . . .

Doubtsaregenerally resolved against the party in breach. A party
who has, by his breach, forced the injured party to seek compensation
In damages should not be alowed to profit from his breach whereit is
established that a significant loss has occurred. A court may take into
account all the circumstances of the breach, including willfulness, in
deciding whether to require a lesser degree of certainty, giving greater
discretion to thetrier of the facts. Damages need not be calculable with
mathematical accuracy and are often at best approximate.

Restatement § 352 cmt. a.

Although the Commission paid Nebraska something over $25 million, the
Commission, quite understandably, does not appear to rely upon the “restitution
Interest” measure of damages. If one variant of that measure were applied, it would
grossly understate the real damages suffered by the Commission since that measure
IS sometimes limited to only those amounts paid to the party in breach. Because the
“restitution interest” measure of damages is inadequate to provide complete relief, |
do not rely onit.

In essence, the Commission has asked me to enforce its “expectation” or
“reliance” interests by ordering that the licensing process proceed under judicial
supervision and by awarding damages for the amount of money expended or lost by
the Commission after the Nelson administration took office. Alternatively, the
Commission has requested damages, starting from the beginning of the licensing
process until its conclusion, equal to: (1) the paymentsthat the Commission madeto
Nebraska or to USE in direct pursuit of the licensing efforts, in the principal sum of
$88,554,291.77; (2) the capital or “sweat equity” that USE had contributed to the
Commission and which becameworthless, inthe principal sumof $6,247,920.07; and
(3) the community improvement fundsthat the Commission paid to certain Nebraska
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villages and the like, in the principal sum of $3,000,000. | find that it is appropriate
to grant this alternative request for relief.

Under either the “expectation interest” measure of damages or the “reliance
interest” standard, the Commission is entitled to the aternative amount of damages
it seeks. That is, the Commission has presented exacting evidence that its * out-of -
pocket” lossis $97,802,211.84, exclusive of interest.

(i) Expectation Interest

The injured party has aright to damages based on his expectation interest as
measured by:

(@ thelossinthevauetohimof the other party’ sperformance
caused by itsfailure or deficiency, plus

(b) any other loss, including incidental or consequential |oss,
caused by the breach, less

(c) any cost or other loss that he has avoided by not having to
perform.

Restatement § 347.

The“lossin value” to the Commission of Nebraska's promised performance
under the Compact is unknown and incapable of measurement to any reasonable
degree of certainty. That is, the very significant value to the Commission of
Nebraska's “good faith” performance regarding the licensing effort is incapable of
measurement in money.

This does not mean, however, that monetary relief cannot be awarded under

thistheory. This“merely excludesthose elements of lossthat cannot be proved with
reasonable certainty.” Restatement § 352 cmt. a.
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Under the “expectation theory,” the Commission is also entitled to “any other
loss, including incidental or consequential loss,” caused by the breach. Inthisregard,
“the injured party is entitled to recover for all loss actually suffered.” Restatement
8§ 347 cmt. c. The “terms used to describe the type of loss are not, however,
controlling, and the general principle is that all losses, however described, are
recoverable.” |d. (emphasisadded). Asaresult, each of thethree categoriesof “other
loss” proven by the Commission—-the amountsit paid to pursue the license, the loss
of the value of the “sweat equity” contribution, and the community improvement
funds paid to Nebraska political subdivisions-are recoverable. >

The Commission fully performed its side of the bargain. Hence, the
Commission has not avoided any costsor loss. See Restatement § 347(c) (pertaining
to deductions from damages for cost or loss avoided). Thus, there is nothing to
subtract from the Commission’s damages.

In summary, under the “expectation interest” measure of damages, the
Commission is entitled to $97,802,211.84, exclusive of interest.

(i) Reliance Interest
As an dlternative measure, “the injured party has aright to damages based on

his reliance interest, including expenditures made in preparation for performance or
in performance, less any loss that the party in breach can prove with reasonable

>*The Commission acted diligently to protect itself. Therefore, section 350
doesnot comeinto play. Restatement 8§ 350 (regarding avoidability of damages). All
of the damages sought by the Commission wereforeseeableto Nebraska. Therefore,
Section 351 does not prohibit an award. Restatement § 351 (regarding
foreseeability). Theamountsawarded to the Commission are supported by evidence
which permits them to be established with reasonable certainty. Therefore, Section
352 does not bar recovery. Restatement § 352 (regarding reasonable certainty).
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certainty the injured party would have suffered had the contract been performed.”
Restatement § 349. The dternative “reliance” remedy has been explained as one
which attempts to place the injured party in the same situation asif the contract had
not been entered into:

The underlying principle in reliance damages isthat a party who
relies on another party’s promise made binding through contract is
entitled to damages for any losses actually sustained as a result of the
breach of that promise. See Restatement (Second) of Contracts § 344(b)
(“[Judicial remedies serve to protect the promisee’s] reliance interest,
which ishisinterest in being reimbursed for loss caused by reliance on
the contract by being put in as good a position as he would have beenin
had the contract not been made.”); 3 Dan B. Dobbs, Law of Remedies
§12.3(1) (2d ed. 1993) (“The reliance recovery is areimbursement for
losses the plaintiff suffers in reliance on the defendant’s contractual
promise.”). Asagenera proposition, these damages are available for
Injuries resulting from activities that occurred either before or after the
breach.> See Calamari & Perillo, The Law of Contracts, § 14.9 (“[A]
party may recover expenses of preparation of part performance, aswell
as other foreseeable expenses incurred in reliance upon the contract.”);
Restatement (Second) Contracts § 350 cmt. g, illus. 18; cf. Restatement
(Second) Contracts § 349(b) (“As an alternative to the measure of
damages stated in § 347, theinjured party has aright to damages based
on hisreliance interest, including expenditures made in preparation for
performance or in performance. .. .").

Glendale Federal Bank, FSB v. United States, 239 F.3d 1374, 1382-83 (Fed. Cir.
2001) (savings and loan prevailed on a clam against the United States contending
that enactment of a federal law breached a contract to treat supervisory goodwill,
created asaresult of itsacquisition of afailed thrift, asregulatory capital; the savings
and loan was entitled to reliance damages for pre-breach or post-breach activities,

>This point-that damages are recoverable for pre-breach and post-breach loss
under the reliance theory—is especially relevant here.
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including such things as “lost historic cost of funds advantage over its competitors’
valued at $335,400,000).

The amounts the Commission paid to Nebraska, to Nebraska's political
subdivisions, and to USE (including its consultants) are obviously recoverable as
“expenditures madein preparation for performance or in performance.” Restatement
§ 349. That leavesthe “sweat equity” component.

While less obvious, the loss of the “sweat equity” is recoverable as a part of
reliance damages. Keep in mind that the purpose of this aternative remedy is to
reimburse the injured party “for loss caused by reliance on the contract by being put
in as good a position as he would have been in had the contract not been made.”
Restatement § 344(b) (emphasisadded). Thus, reliance“loss’ isnot solely measured
by “expenditures.”

In this case, the Commission entered into its contract with USE relying upon
the Compact’ s assurance that all the member states, including Nebraska, would act
in good faith. Asapart of that contract with USE, the Commission was entitled to
and did receive “sweat equity” from USE. When Nebraskabreached its“good faith”
obligation, that equity became worthless. Given the fact that the Commission was
required under the Compact to seek a site somewhere,> had there never been a
contract (Compact) with Nebraska, the Commission nevertheless would have had a
contract with USE and the Commission would have enjoyed the resultant equity
undiminished by Nebraska's bad faith. As aresult, the loss of the sweat equity is
properly recoverable as a component of reliance damages.

Under the reliance theory, the party in breach may reduce the damages under
limited circumstances. That is, the court should subtract “any loss that the party in

SArt. V.
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breach can prove with reasonabl e certainty theinjured party would have suffered had
the contract been performed.” Restatement § 349. This Nebraska has failed to do.

Insummary, under the“relianceinterest” measure of damages, the Commission
is entitled to $97,802,211.84, exclusive of interest.

(ii1) Nebraska' s Damage Causation Argument Lacks Merit

To the extent that Nebraska makes a causation argument regarding damages,
| rgject it. Nebraskaseemsto think that the Commission was obligated to prove that
alicense would have been granted. | reject this argument for three reasons.

First, Nebraska misunderstands the claim of breach and therefore Nebraska
misunderstands the issue of loss causation. Nebraska has not been sued for failure
to grant thelicense although thefailureto grant the license isvery important. Infact,
the Commission does not claim that anyone had a right to a license under the
Compact. On the other hand, the Commission does claim it had a right to “good
faith” consideration and processing of alicenseapplication. Thatis, Nebraska sgood
faith obligation was never conditioned upon whether it would grant alicense. Onthe
contrary, Nebraska had an unconditional obligation to processthelicense application
in “good faith” whether it ultimately granted or denied it, and the Commission was
entitled to receive that performance whether the license was granted or denied. That
right had great, although difficult to measure, value. Therefore, whether alicense
would or would not have beenissuedisirrelevant to the Commission’ sdamage claim.

Second, even if the question of whether the license should have beenissued is
relevant to loss causation (and | conclude that it is not), Nebraska' s behavior made
it impossible to decide that question. Therefore, Nebraska cannot take advantage of
the uncertainty it created by its wrongful conduct, and the Commission may prove
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its damages according to the applicable measures of damage. As Professor Corbin
has stated,

Where a contract right is conditional upon the happening of some
uncertain event and the breach by the promisor makes it impossible to
determinewith reasonabl e certainty whether or not theevent would have
occurred if there had been no breach, the promisee can recover damages
measured by the market value of the conditional right at the time of
breach.

11 Arthur Linton Corbin, Corbin on Contracts § 1030, at 159 (1964) (reprinted
without revision, 2002).

As | have previoudy indicated, the Commission has proven its damages with
the requisite degree of certainty under two well-recognized damage measures. The
law doesnot allow Nebraskato breachitscontract, and thereby inject uncertainty into
the equation in order to create a defense to damages.

Third, even if the question of whether the license should have been issued is
relevant, Nebraskawould have the burden of proof. See, e.q., Restatement 8§ 349. As
indicated earlier, Nebraskahasfailed to convince methat thelicense would have been
denied had it acted in good faith.

(b) Prgudgment I nterest

“A compact is a voluntary contract between states, and, if approved by
Congress, it aso becomes federal law.” Nebraska v. Central Interstate L ow-L evel
Radi oactive Waste Compact Com’'n, 187 F.3d 982, 985 (8" Cir. 1999) (citing Texas
v. New Mexico, 482 U.S. 124, 128 (1987)). “The question of whether interest isto
be allowed, and aso the rate of computation, is a question of federal law where the
cause of action arisesfrom afederal statute.” Manskerv. TMG Lifelns. Co., 54 F.3d
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1322, 1330 (8" Cir. 1995) (ERISA); Dependahl v. Falstaff Brewing Corp., 653 F.2d
1208, 1218 (8" Cir. 1981) (ERISA)). See also, EFCO Corp. v. Symons Corp., 219
F.3d 734, 742-43 (8" Cir. 2000) (Lanham Act).

Inthiscircuit, “[asageneral rule, pregudgment interest isto be awarded when
the amount of the underlying liability isreasonably capable of ascertainment and the
relief granted would otherwise fall short of making the claimant whole because he or
she has been denied the use of money which waslegally due.” Stroh Container Co.
v. Delphi Indus., Inc., 783 F.2d 743, 752 (8" Cir. 1986) (confirmation of award under
Federal Arbitration Act (FAA)) (citing Short v. Central States, Southeast &
Southwest Areas Pension Fund, 729 F.2d 567, 576 (8" Cir.1984) (ERISA), abrogated
on other grounds in Baxter ex rel. Baxter v. Lynn, 886 F.2d 182, 187 (8" Cir. 1989);
Behlar v. Smith, 719 F.2d 950, 954 (8" Cir.1983) (Title VII)). Accord, Frazier v.
lowaBeef Processors, Inc., 200 F.3d 1190, 1194 (8" Cir. 2000) (state-law retaliatory
discharge); Val-U Constr. Co. v. Rosebud Sioux Tribe, 146 F.3d 573, 582 (8" Cir.
1998) (FAA) (restating general rulebut finding exceptional or unusual circumstances
and not awarding prejudgment interest); Smith v. World Ins. Co., 38 F.3d 1456, 1467
(8" Cir. 1994) (ADEA) (“ Prejudgment interest isappropriate when the damage award
does not otherwise make the plaintiff whole.”); United States v. American Comm’|
Barge Line Co., 988 F.2d 860, 864 (8" Cir. 1993) (admiralty) (prejudgment interest
“Ispart of the damages suffered by the plaintiff”); Manko v. United States, 830 F.2d
831, 837 (8" Cir. 1987) (Swine Flu Act) (“Prejudgment interest is normally taken to
refer to an awardimposed by |aw to compensate someone for theloss of use of money
that he or she would have had but for the defendant’ swrongdoing. The law imposes
thisadditional burden on adefendant in order that compensation may be fully made.
Thisremedial incident does not depend on contract . . . .”)). “Prgudgment interest,
like restitution, can be either legal or equitable in nature.” Kerr v. Charles F.
Vatterott & Co., 184 F.3d 938, 946 (8" Cir. 1999) (ERISA). See also, Dependahl,
653 F.2d at 1219 (“Both at law and equity, interest is allowed on money due.”).
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“Awarding prejudgment interest isintended to serve at least two purposes. to
compensate prevailing parties for the true costs of money damages incurred, and,
where liability and the amount of damages are fairly certain, to promote settlement
and deter attempts to benefit unfairly from the inherent delays of litigation.” Stroh,
783 F.2d at 752 (citing General Facilities, Inc. v. National Marine Serv., Inc., 664
F.2d 672, 674 (8" Cir.1981) (maritime collision)). Accord, Val-U Constr., 146 F.3d
at 582; Philipp v. ANR Freight System, Inc., 61 F.3d 669, 674 (8" Cir. 1995) (ADEA)
(prejudgment interest denied); Mansker, 54 F.3d at 1331; EEOCv. Rath Packing Co.,
787 F.2d 318, 333 (8" Cir. 1986) (Title VII) (prejudgment interest denied). Although
the Eighth Circuit has held that it is not an abuse of discretion to deny prejudgment
interest “where the issue of liability is highly challenged and the damages are quite
large but virtually impossible to ascertain prior to trial,” Pioneer Hi-Bred Int'l v.
Holden Found. Seeds, Inc., 35 F.3d 1226, 1246 (8" Cir. 1994) (Lanham Act); accord,
EFCO, 219 F.3d at 743, it has also held that prejudgment interest should be awarded
even though liability isdisputed if the amount of theliability isnot inissue, see, e.q.,
Mansker, 54 F.3d at 1330-31; Dependahl, 653 F.2d at 1219.

“Thus, prejudgment interest should ordinarily be granted unless exceptional or
unusual circumstances exist making the award of interest inequitable.” Stroh, 783
F.2d at 752 (citing Ohio River Co. v. Peavey Co., 731 F.2d 547, 549 (8" Cir.1984)
(admiralty)). Accord, Frazier, 200 F.3d at 1194; Va-U Constr., 146 F.3d at 582;
Mansker, 54 F.3d at 1331, Lutheran Med. Ctr. v. Contractors, Laborers, Teamsters
& Eng'rs Hedlth & Welfare Plan, 25 F.3d 616, 623 (8" Cir. 1994) (ERISA),
abrogated on other grounds in Martin v. Arkansas Blue Cross and Blue Shield, 299
F.3d 966, 972-73 (2002) (en banc). See aso, Cargill, Inc. v. Taylor Towing Serv.,
Inc., 642 F.2d 239, 242 & 242 n.5 (8" Cir. 1981) (maritime collision) (“A vital
ingredient in the determination of whether to award prejudgment interest isadesire
to make whole the party injured, but in appropriate circumstances compensatory
principles must be tempered by an assessment of the equities.”) (citing Lodges 743
& 1746, Int’'l Ass n of Machinists v. United Aircraft Corp., 534 F.2d 422, 447 (2d
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Cir.1975) (Labor-Management Relations Act); Board of Comm' rs of Jackson Cty. v.
United States, 308 U.S. 343, 352 (1943) (prejudgment interest is denied when its
exaction would be inequitable); and Land O’ L akes Creameries, Inc. v. Commodity
Credit Corp., 265 F.2d 163, 166 (8" Cir. 1959) (Agriculture Act) (“The rule asto
allowance of interest is aflexible one, and generally will not be allowed where its
imposition would result in an inequity.”). Circumstances that make the award of
interest inequitable “may include bad faith or dilatoriness by the claimant, or a
claimant’ sassertion of frivolous claims.” Stroh, 783 F.2d at 752 (citing Carqill, 642
F.2d at 242). However, “[t]he good or bad faith of the opposing party is not of
dispositive significance . . . .” 1d. (citing Lodges 743 & 1746, 534 F.2d at 447,
Hodgson v. American Can Co., 440 F.2d 916, 922 (8™ Cir.1971) (Fair Labor
Standards Act)).

“Theaward of prejudgment interest isgenerally entrusted to thedistrict court’s
discretion.” EFCO, 219 F.3d at 742 (citing Mansker, 54 F.3d at 1330). “[l]tisnever
automatic.” Thomas v. Bakery, Confectionery & Tobacco Workers Int’'l Union,
L ocal 433, 982 F.2d 1215, 1220 (8" Cir. 1992) (L abor-Management Relations Act).
“Asaways, however, theword ‘discretion’ does not mean that the Court may simply
do whatever it wishes. ‘Discretion’ refers to an exercise of informed judgment in
accordance with appropriate criteria, but with azone of choice within which thetrial
court’s decision will not be disturbed.” United States v. American Comm’| Barge
Line Co., 988 F.2d at 863.

The “zone of choice” bounding my discretion in the present case is largely
defined by the United States Supreme Court’s decision in Kansas v. Colorado, 533
U.S. 1(2001). That case wasan original action brought in 1985 to resolve disputes
arising under the Arkansas River Compact, as approved by Congressin 1949. A
gpecial master found that increases in groundwater well pumping in Colorado had
materially depleted the river's waters in violation of the compact, and he
recommended that damages be awarded to Kansas for losses since 1950. He also
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recommended that thedamage award include prejudgment interest beginningin 1969,
when Colorado knew, or should have known, that it was violating the compact.

Inoverruling an exception by Colorado to the special master’ srecommendation
that prejudgment interest be awarded, the Supreme Court dispelled any notion that
the unliquidated nature of the claim precluded such an award under federal law. It
stated:

This common-law distinction [between liquidated and
unliquidated claims] has long since lost its hold on the lega
Imagination. Beginning in the early part of the last century, numerous
courts and commentators have rejected the distinction for failing to
acknowledge the compensatory nature of interest awards. This Court
alieditself with theevolving consensusin 1933, when weexpressed the
opinion that thedistinction between casesof |iquidated and unliquidated
damages“isnot asound one.” Funkhouser v. J.B. Preston Co., 290 U.S.
163, 168 (1933). Theanalysissupporting that conclusion gave no doubt
asto our reasoning: “Whether the case is of the one class or the other,
the injured party has suffered aloss which may be regarded as not fully
compensated if heis confined to the amount found to be recoverable as
of the time of breach and nothing is added for the delay in obtaining the
award of damages.” Ibid. Our cases since 1933 have consistently
acknowledged that a monetary award does not fully compensate for an
Injury unlessit includes an interest component. See, e.q., Milwaukeev.
Cement Div., National Gypsum Co., 515 U.S. 189, 195 (1995) (“The
essential rationale for awarding prejudgment interest isto ensurethat an
injured party isfully compensated for itsloss’); West Virginiav. United
States, 479 U.S. 305, 310-311, n. 2 (1987); General Motors Corp. V.
Devex Corp., 461 U.S. 648, 655, n. 10 (1983).

Id. at 10-11 (footnote omitted).*

> Justice O’ Connor, joined by Justices Scaliaand Thomas, dissented fromthis
portion of the Court’s opinion and disagreed that the common-law distinction had
been abrogated by the time the compact was entered into in 1949. Justice O’ Connor
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The Court noted that the special master, in concluding that the unliquidated
nature of the claim did not bar an award of prejudgment interest, “wasfully cognizant
of both the displaced common-law rule and the subsequent doctrinal evolution. In
addition, hegave careful consideration to equitablecons derationsthat might mitigate
against an award of interest, concluding that ‘ considerations of fairness,” Board of
Comm'rs of Jackson Cty. v. United States, 308 U.S. 343, 352 (1939), supported the
award of at least some prejudgment interest in thiscase.” Kansasv. Colorado, 533
U.S. at 11. The Court found “no fault in the Special Master’s analysis of either our
prior cases or the equities of this matter.” Id.

Kansas, in taking exception to the special master’ s recommendation that the
prejudgment interest begin to accrue in 1969 rather than 1950, argued that the
Supreme Court’ s opinions subsequent to Jackson County had effectively foreclosed
the equities-balancing approach that the special master adopted. The Court found
some merit to Kansas' argument, noting that National Gypsum, 515 U.S. at 193
affirmed a court of appeals decison that read the Supreme Court’s cases as
“disapproving of a‘balancing of the equities’ as a method of deciding whether to
allow prejudgment interest.” Kansas v. Colorado, 533 U.S. at 13. However, the
Court determined that under the circumstances the special master had “ acted properly
... inonly awarding as much prejudgment interest aswas required by abalancing of
the equities.” 1d. The Court explained:

[D]espite the clear direction indicated by some of our earlier opinions,
we cannot say that by 1949 our caselaw had developed sufficiently to

also noted that it had not been suggested by the Court until 1987, in Texasv. New
Mexico, that monetary damages could be recovered from a State as aremedy for its
violation of aninterstate compact for thedelivery of water. Themajority rejected this
reasoning because under it “ States who entered into interstate compacts before 1987
... wouldretain aperpetual incentiveto breach their contractual obligationsand reap
the benefits of such abreach with thefull knowledge that the courtslack the authority
to order afully compensatory remedy.” 1d., 533 U.S. at 11 n.4.
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put Colorado on notice that, upon aviolation of the Compact, we would
automatically award prejudgment interest fromthetimeof injury. Given
the state of the law at that time, Colorado may well have believed that
we would balance the equities in order to achieve a just and equitable
remedy, rather than automatically imposing prejudgment interest in
order to achieve full compensation. . . . While we are confident that,
when it signed the Compact, Colorado was on notice that it might be
subject to prejudgment interest if such interest was necessary to fashion
an equitable remedy, we are unable to conclude with sufficient certainty
that Colorado was on notice that such interest would be imposed as a
matter of course.

Id. at 13-14 (citations omitted). Upon examining the equitiesfor itself, the Supreme
Court ultimately agreed with Colorado’s counter-argument that interest should not
begin to accrue until thefiling of the complaint in 1985, “[g]iven the uncertainty over
the scope of damagesthat prevailed during the period between 1968 and 1985 and the
fact that it was uniquely within Kansas' power to begin the process by which those
damages would be quantified.” 1d. at 16.>’

| turn next to analysis of the cases cited by the Court in Kansas v. Colorado.
Those cases, Milwaukee v. Cement Div., Nat'l Gypsum Co., 515 U.S. 189 (1995);
General Motors Corp. v. Devex Corp., 461 U.S. 648 (1983); and West Virginia v.
United States, 479 U.S. 305 (1987), indicate that | should award prejudgment interest
in this case.

National Gypsum was an admiralty case, and federal courts routinely have
awarded prejudgment interest in admiralty cases. Ohio River Co., 731 F.2d at 549

>"'While Justices Stevens, Souter, Ginsberg, and Breyer agreed with the special
master’ sposition that interest should beginto accruein 1969, Chief Justice Rehnquist
and Justice Kennedy were of the opinion that interest should run from the date of the
filing of the complaint; in order to produce a majority for ajudgment, the 1985 date
was settled upon. Id. at 15 n.5.
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(“Pregjudgment interest is awarded in admiralty suitsin the discretion of the district

court to ensure compensation of theinjured party infull and should be granted unless
thereareexceptional or peculiar circumstances.”); seealso, Federal BargelL ines, Inc.
v. Republic Marine, Inc., 616 F.2d 372, 373 (8" Cir. 1980) (“The rationale for an
award of prejudgment interest in an admiralty caseisrestitution; such an awardisfor
the purpose of fully compensating an injured party for its losses.”). At issue in
National Gypsum was whether an award of prejudgment interest could be denied
where the plaintiff’s loss was primarily attributable to its own negligence and there
was a genuine dispute over the defendant’s liability. The Supreme Court held that
neither of these factorsjustified thedistrict court’ s departure from the general rule of
awarding prejudgment interest. 1t anal ogized the defendant’ s“good-faith” argument
to “the venerable common-law rule that prejudgment interest is not awarded on
unliquidated claims’ and observed that “the liquidated/unliquidated distinction has
faced trenchant criticism for anumber of years.” National Gypsum, 515 U.S. at 197.
The magnitude of the plaintiff’s fault was rejected as an exceptiona circumstance
because damages had been assessed by applying acomparative fault rule. The Court
reiterated, however, that an award of prejudgment interest in admiralty cases “has
never been automatic,” and that “[w]hether it ought or ought not to be allowed
depends upon the circumstances of each case, and rests very much in the discretion
of the tribuna which has to pass upon the subject, whether it be a court or ajury.”
Id. at 196. The Court declined to exhaustively catalog the circumstances that will

justify adenial of prejudgment interest, but observed that “the most obvious example
Is the plaintiff’s responsibility for ‘undue delay in prosecuting the lawsuit.’” 1d.
(quoting General Motors Corp. v. Devex Corp., 461 U.S. at 657).

Devex, the second case cited in Kansasv. Colorado, wasapatent infringement
suit. Under the common law standard in such cases, preudgment interest was
generally awarded from the date on which damages were liquidated, and could be
awarded from the date of infringement in the absence of liquidation only in
exceptional circumstances, such asbad faith on the part of theinfringer. See Duplate
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Corp. v. Triplex Safety Glass Co., 298 U.S. 448, 459 (1936). In 1946, however,
Congress adopted amendments to the patent laws that included a provision for the
award of interest. The issue presented in Devex was whether the 1946 amendment
merely incorporated the Duplate standard, or was intended as a substantive change
inthelaw. The Supreme Court interpreted the statute as providing that “ prejudgment
interest should ordinarily be awarded where necessary to afford the plaintiff full
compensation for theinfringement.” Devex , 461 U.S. at 654. Inso holding, it noted
that “[t]he traditional view, which treated prejudgment interest as a penalty awarded
on the basis of the defendant’s conduct, has long been criticized on the ground that
prejudgment interest represents ‘delay damages and should be awarded as a
component of full compensation.” 1d. at 655 n.10. The Court emphasized, however,
that it did not construe the statute as requiring the award of preudgment interest in
all cases, but that “it may be appropriate to limit prejudgment interest, or perhaps
even deny it altogether,” under certain circumstances. |d. at 657.

The final case cited by the Supreme Court in Kansas v. Colorado for the
proposition that “amonetary award does not fully compensate for an injury unless it
includes an interest component” is West Virginia v. United States, 479 U.S. 305
(1987), an action for reimbursement of costs incurred by the Army Corps of
Engineersin preparing temporary housing sitesfor flood victims at the request of the
State. The Court of Appeals held that under federal law, prejudgment interest was
allowable as a matter of right in a breach-of-contract action where the amount due
wasliquidated, ascertained, or agreed to (rejecting thetrial court’ sdetermination that
whether prejudgment interest was owing depended upon abalancing of the equities).
The Supreme Court affirmed, noting that “[p]rejudgment interest serves to
compensate for the loss of use of money due as damages from the time the clam
accrues until judgment is entered, thereby achieving full compensation for the injury
those damages areintended to redress.” Id. at 310 n.2. The Supreme Court likewise
rejected the “balancing of equities’ approach, but with the following qualification:
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“This is not to say that an equitable consideration such as laches cannot bar an
otherwise valid claim for interest.” 1d. at 311 n.3 (internal citation omitted).

The line of Supreme Court cases culminating in Kansas v. Colorado clearly
supports an award of prejudgment interest here. The amount of Nebraska' sliability
for payments received from the Commission, for USE credits or “sweat equity,” and
for community improvement fund payments, is readily ascertainable, and it is
apparent that the Commission will not be fully compensated for its losses unless the
judgment includes an interest component. There are no exceptional or unusual
circumstances—such asbad faith or delay by the Commission—which would makethe
award of interest on the full amount inequitable.® Thus, it remains only to decide
what interest rate “will most accurately measure [the Commission’s] losses.” See
Kansasv. Colorado, 533 U.S. at 13.

Ascertainment of theappropriate prejudgment interest rateisafactual question,
not alegal one. See SCNO BargeLines, Inc. v. Sun Transp. Co., Inc., 775 F.2d 221,
226 (8" Cir. 1985); Ohio River Co., 731 F.2d at 550. Inadmiralty, at |east, the Eighth
Circuit has held that an appropriate rate is the prevailing rate of interest in effect
during the applicable time period, seeid., and it has approved using the primerate as
a guide, see General Facilities, 664 F.2d at 674 (citing Federal Barge Lines). See
also, Rath Packing, 787 F.2d at 334 n.14 (noting that prejudgment interest awards
based on prime rates have been permitted by other courts in EEOC cases). The
Commission, though, has not presented any evidence of the applicable prime rates.

Instead, the Commission has requested that prejudgment interest be awarded
In accordance with the federal postjudgment rate, as established by 28 U.S.C. §
1961(a). This statute currently provides, in part, that “[sJuch interest shall be

*8Although Nebraska acted in bad faith, prejudgment interest is not assessed
against it as a penalty.
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calculated from the date of the entry of the judgment, at a rate equal to the weekly
average 1-year constant maturity Treasury yield, as published by the Board of
Governors of the Federal Reserve System, for the calendar week preceding the date
of the judgment.” 28 U.S.C.A. § 1961(a) (West Supp. 2002).>° The Eighth Circuit
has approved of using the statutory rate for determining preudgment interest in
ERISA cases. SeeKerr,184 F.3d, at 946; Mansker, 54 F.3d, at 1331; Dependahl, 653
F.2d, at 1219 (applying the pre-1982 version of § 1961, which provided that “[s|uch
Interest shall be calculated from the date of entry of the judgment, at the rate allowed
by Statelaw.”). | concludethat it is also appropriate to resort to the statutory ratein
this case asaconservative measure of theloss of use of the Commission’sfunds, and,
accordingly, | will take judicia notice of this rate throughout the liability period,
beginning in 1987.

In summary, with prejudgment interest, the Commission will be awarded
damages in the sum of $151,408,240.37.

2. Equitable Relief
The Congress, the Commission, Arkansas, Kansas, L ouisiana, and Oklahoma

al had a reasonable expectation that Nebraska would act in good faith when it
processed the license application, and they all relied upon that reasonable belief.

*Prior to December 21, 2000, the statute provided that “[s]uch interest shall be
calculated from the date of the entry of the judgment, at a rate equal to the coupon
Issueyield equivalent (as determined by the Secretary of the Treasury) of the average
accepted auction price for the last auction of fifty-two week United States Treasury
bills settled immediately prior to the date of the judgment.” 28 U.S.C.A. § 1961(a)
(West 1994). Although the statute provides that postjudgment interest shall be
compounded annually, see28 U.S.C. § 1961(b), the Commission requestsonly simple
interest prior to judgment, which | find to be appropriate.
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Sadly, that expectation was dashed, and money cannot serve as a complete or
adequate substitute for Nebraska' s breach.

Unhappily, | am aso convinced that equitable relief (beyond a declaration of
bad faith) cannot be used to make the Commission whole. Rather than make things
worse, | shall do nothing. No affirmative equitable relief is better than problematic
equitable relief. See, e.qg, Lemon v. Kurtzman, 411 U.S. 192, 200 (1973)
(“[E]quitable remediesareaspecial blend of what isnecessary, what isfair, and what
Is workable”; “courts eschew rigid absolutes and look to practical realities and
necessities inescapably involved in reconciling competing interests’) (footnote
omitted); Restatement 8§ 366 (“A promise will not be specifically enforced if the
character and magnitude of the performance would impose on the court burdensin
enforcement or supervision that are disproportionate to the advantages to be gained
from enforcement and to the harm to be suffered fromitsdenial.”). My reasons for
this conclusion are set forth below.

The equitable relief sought by the Commission is relicensing under court
supervision. The Commission seeksan independent body to conduct therelicensing.
Should alicense beissued, the Commission seeks court supervision over Nebraska's
regulation of the license granted by the independent body. For two pragmatic
reasons, | conclude that it is not appropriate to order relicensing under court
supervision.

First, no competent entity exists that could appropriately be given the
relicensing or regulatory responsibility. Both DOH and DEQ have demonstrated a
consistent and long-standing lack of professionalism and independence. Many of the
people who wereinvolved in Nebraska s misbehavior are still at the agencies. Some
of them would have responsibility over the LLRW program should relicensing be
undertaken or alicense be granted. | have no confidence that the staff of DOH or
DEQ could be restored to an objective state of mind by a mere court order even
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should | impose the supervision of a special master. Still further, many of the key
consultants-including the Collier, Shannon law firm and Dr. Marvin Carlson-have
been put in the position of having to defend Nebraskain thislitigation. To suggest
that these consultants could fairly be expected to drop their defensive duties and
resume therole of independent consultantsisnot realistic. Likewater inawell laced
with poison, the only alternative is to look elsewhere.

But where do | look? Nebraska is an “agreement state” (e.g., Ex. 8083),
meaning that the NRC has ceded its federal regulatory jurisdiction over low-level
radioactive nuclear waste to Nebraska. See 42 U.S.C. § 2021(b) (“During the
duration of such an agreement it is recognized that the State shall have authority to
regulate the materials covered by the agreement for protection of the public health
and safety from radiation hazards.”). The NRC is not before me as a party, and |
cannot therefore order it to reassume the jurisdiction it delegated to Nebraska.

Giventhefact that low-level radioactivenuclear wastelicensing andregulation
obviously requires specia expertise, and given the fact that neither the NRC nor
Nebraska can be counted on to do therelicensing or the regulation of alicense should
one be granted, this court would have to fashion a completely new and independent
regulatory body to do the work. Such an exercise of power amounts to an executive
or legidlative undertaking far beyond the competence of this court. See, eq.,
Missouri v. Jenkins, 515 U.S. 70, 132-33 (1995) (“There ssmply are certain things
that courts, in order to remain courts, cannot and should not do” and those activities
includetheexercise of “legidativeor executive, rather thanjudicial, power.”) (Justice
Thomas, concurring).

Second, as it has aright to do under the Compact, Art. VI1I(d), Nebraska has
withdrawn from the Compact, Neb. Rev. Stat. Ann. § 71-3522 (2001), and that
withdrawal createsafog of uncertainty about thiscourt’ sability to effectively enforce
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an equitable order during any necessary remedia period. As previously noted,
Nebraska swithdrawal from the Compact appearsto be effective in August of 2004.

Given the likelihood of an appeal and the need to give the licensing body a
reasonabl e timeto reconsider the application, it isdoubtful that the relicensing effort
could be completed until after Nebraskawasno longer amember of the Compact. At
that point, the Compact would arguably no longer govern Nebraska as to its future
behavior, but thiscourt would be exercising remedial powersover Nebraska pursuant
to the Compact. Such a situation creates monumental legal uncertainties about a
whole host of issues.

For example, once Nebraska were no longer a member of the Compact, the
Compact’s prohibition against Nebraska enacting inconsistent laws, Art. VI(b),
arguably would not apply to Nebraska. After the effective date of the withdrawal,
what would prohibit Nebraska from simply repealing all of its laws regarding low-
level nuclear waste licensing? If it did that, what would be the effect of that repeal
on alicense granted pursuant to my remedial order? | do not know the answer to
these questions, but those issues or a host of more difficult ones would surely arise.
While such legal disputes could be resolved in court, that litigation, which | would
have no power to stop, would in turn serve only to frustrate, delay, and possibly
defeat the essential purpose of any remedial order | might enter.

Since | lack the power to stop Nebraska from exercising its right to withdraw
under the Compact, Nebraskawill at |east be ableto frustrate, if not defeat, any order
that | might enter. Given that trump card, it would be unwise to allow Nebraskato

play it.
In summary, Nebraska has made it impossible for the equitable remedy of

relicensing to work. No proper court order canfix the problem. Therefore, | declare
that Nebraska breached its “good faith” obligation under Art. 111(f) of the Compact
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when processing thelicense applicationinvolved inthiscasepursuant to Art. V(e)(2).
Aside from that equitable declaration, | will order no additional equitable relief.

[Il. CONCLUSION
Nebraska breached its good faith obligation under the Compact. Nebraska
must pay the Commission $151,408,240.37 for its violation of federal law. While

that is not complete or adequate relief, it isthe best | can do.

Lastly, I hope that this opinion will not be misused for partisan political
purposes. Nebraskans have had quite enough of that self-serving behavior.

IT IS ORDERED that ajudgment in conformity with this memorandum and
order shall be entered today by separate document.

September 30, 2002. BY THE COURT:

g/ Richard G. Kopf, Chief Judge
United States District Court
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CENTRAL INTERSTATE LOW-LEVEL
RADIOACTIVE WASTE COMPACT

The consent of Congress is hereby given to the states of Arkansas, lowa, Kansas, Louisiana, Minnesota,
Missouri, Nebraska, North Dakota, and Oklahoma to enter into the Central Interstate Low-Level Radioactive Waste
Compact, and to each and every part and article thereof. Such compact reads substantially as follows:

CENTRAL INTERSTATE LOW-LEVEL RADIOACTIVE WASTE COMPACT
ARTICLEI. POLICY AND PURPOSE

The party states recognize that each state is responsible for the management of its non-federal low-level
radioactive wastes. They a so recognize that the Congress, by enacting the Low-Level Radioactive Waste Policy Act
(Public Law 96-573) hasauthorized and encouraged statesto enter into compacts for the effi cient management of wastes.
Itisthe policy of the party statesto cooperate in the protection of the health, safety and welfare of their citizens and the
environment and to provide for and encourage the economical management of low-level radioactive wastes. It isthe
purpose of thiscompact to provide the framework for such acooperative effort; to promote the health, safety and welfare
of the citizens and the environment of the region; to limit the number of facilities needed to effectively and efficiently
manage low-level radioactive wastes and to encourage the reduction of the generation thereof; and to distribute the costs,
benefits and obligations among the party states.

ARTICLE . DEFINITIONS

Asused in this compact, unless the context clearly requires a different construction:

a ‘commission’ meansthe Central Interstate Low-Level Radioactive Waste Commission;

b. ‘disposa’ meanstheisolation and final disposition of waste;

c. ‘extended care means the care of aregional facility including necessary corrective measures
subsequent to its active use for waste management until such time as the regional facility no longer poses a
threat to the environment or public health;

d. ‘facility’ meansany site, location, structure or property used or to be used for the management of
waste;

e. ‘generator’ means any person who, in the course of or as incident to manufacturing, power
generation, processing, medical diagnosis and treatment, biomedical research, other industrial or commercial
activity, other research or mining in a party state, produces or processes waste. ‘ Generator’ does not include
any person who receives waste generated outside the region for subseguent shipment to aregional facility;

f. ‘host state' means any party state in which aregional facility is situated or is being developed;

g. ‘low-level radioactive waste’ or ‘waste’ means, as defined in the Low-Level Radioactive Waste
Policy Act (Public Law 96-573), radioactive waste not classified as: High-level radioactive waste, transuranic
waste, spent nuclear fuel, or by-product material as defined in section 11 e. (2) of the Atomic Energy Act of
1954, as amended through 1978.

h. ‘management of waste’ means the storage, treatment or disposal of waste;

i. ‘notification of each party state’ means transmittal of written notice to the Governor, presiding
officer of each legislative body and any other persons designated by the party state’ s Commission member to
receive such notice;

j. ‘party stat€' means any state which is asignatory party to this compact;

k. ‘person’ meansany individual, corporation, business enterprise, or other legal entity, either public
or private;

I. ‘region’ means the area of the party states;

m. ‘regional facility’ meansafacility which islocated within the region and which has been approved
by the Commission for the benefit of the party States;

n. ‘site’ meansany property which isowned or leased by a generator and is contiguous to or divided
only by apublic or private way from the source of generation;

Appendix page 2 of 15



0. ‘state’ meansastate of the United States, the District of Columbia, the Commonwealth of Puerto
Rico, the U.S. Virgin Islands or any other territorial possession of the United States;

p. ‘storage’ means the holding of waste for treatment or disposal; and

g. ‘treatment’ means any method, technique or process, including storage for radioactive decay,
designed to change the physical, chemical or biological characteristics or composition of any wastein order to
render such waste after for transport or management, amendable for recovery, convertible to another usable
material, or reduced in volume.

ARTICLE IIl. RIGHTS AND OBLIGATIONS

a. There shall be provided within the region one or more regional facilities which together provide sufficient
capacity to manage all wastes generated withintheregion. It shall be the duty of regional facilitiesto accept compatible
wastes generated in and from party states, and meeting the requirements of this Act, and each party state shall have the
right to have the wastes generated within its borders managed at such facility.

b. To the extent authorized by Federal law and host State law, a host state shall regulate and license any
regional facility within its borders and ensure the extended care of such facility.

¢. Ratesshall be charged to any user of theregional facility, set by the operator of aregional facility and shall
be fair and reasonable and be subject to the approval of the host state. Such approval shall be based upon criteria
established by the Commission.

d. A host state may establish fees which shall be charged to any user of aregional facility and which shall be
in addition to the rates approved pursuant to section c. of this Article, for any regional facility withinitsborders. Such
fees shall be reasonable and shall provide the host state with sufficient revenue to cover any costs associated with such
facilities. If such fees have been reviewed and approved by the Commission and to the extent that such revenue is
insufficient, all party states shall share the costs in a manner to be determined by the Commission.

e. Totheextent authorized by Federal law, each party state isresponsible for enforcing any applicable Federal
and state laws and regulations pertaining to the packaging and transportation of waste generated within or passing
through its borders and shall adopt practices that will ensure that waste shipments originating within its borders and
destined for aregional facility will conform to applicable packaging and transportation laws and regulations.

f. Each party state has the right to rely on the good faith performance of each other party state.

0. Unless authorized by the Commission, it shall be unlawful after January 1, 1986, for any person:

1. to deposit at aregional facility, waste not generated within the region;

2. to accept, at aregiona facility, waste not generated within the region;

3. to export from the region, waste which is generated within the region; and

4. to transport waste from the site at which it is generated, except to aregional facility.

ARTICLE IV. THE COMMISSION

a. There is hereby established the Central Interstate Low-Level Radioactive Waste Commission. The
Commission shall consist of onevoting member from each party stateto be appointed according to thelaws of each state.
The appointing authority of each party state shall notify the Commissioninwriting of theidentity of its member and any
alternates. An aternate may act on behalf of the member only in the absence of such member. Each stateisresponsible
for the expenses of its member of the Commission.

b. Each Commission member shall be entitled to one vote. Unless otherwise provided herein, no action of the
Commission shall be bonding unless a majority of the total membership castsits vote in the affirmative.

¢. The Commission shall elect from among its membership a chairman. The Commission shall adopt and
publish, in convenient form, by-laws and policies which are not inconsistent with this compact.

d. The Commission shall meet at |east once ayear and shall also meet upon the call of the chairman, by petition
of amajority of the membership or upon the call of a host state member.

e. TheCommission may initiate any proceedings or appear asan intervenor or party ininterest beforeany court
of law, or any Federal, state or local agency, board or Commission that has jurisdiction over any matter arising under
or relating to the terms of the provisions of thiscompact. The Commission shall determinein which proceedingsit shall
intervene or otherwise appear and may arrangefor such expert testimony, reports, evidence or other participation in such
proceedings as may be necessary to represent its views.
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f. The Commission may establish such committees as it deems necessary for the purpose of advising the
Commission on any and all matters pertaining to the management of waste.

0. The Commission may employ and compensate a staff limited only to those persons necessary to carry out
its duties and functions. The Commission may also contract with and designate any person to perform necessary
functionsto assist the Commission. Unless otherwise required by the acceptance of aFederal grant, the staff shall serve
at the Commission’ s pleasure irrespective of the civil service, personnel or other merit laws of any of the party states or
the Federal government and shall be compensated from funds of the Commission.

h. Funding for the Commission shall be as follows:

1. The Commission shall set and approveitsfirst annual budget as soon as practicable after itsinitial
meeting. Party states shall equally contribute to the Commission budget on an annual basis, an amount not to
exceed $25,000 until surcharges are available for that purpose. Host states shall begin imposition of the
surcharges provided for in this section as soon as practicable and shall remit to the Commission fundsresulting
from collection of such surcharges within 60 days of their receipt; and

2. Each state hosting aregional facility shall annually levy surcharges on all users of such facilities,
based on the volume and characteristics of wastes received at such facilities, the total of which:

(A) Shall be sufficient to cover the annual budget of the Commission; and

(B) shall be paid tothe Commission, provided, however, that each host state collecting such
surcharges may retain a portion of the collection sufficient to cover the administrative costs of
collection, and that the remainder be sufficient only to cover the approved annual budget of the

Commission.

i. The Commission shall keep accurate accounts of all receipts and disbursements. An independent certified
public accountant shall annually audit all receipts and disbursements of Commission funds and submit an audit report
to the Commission. Such audit report shall be made a part of the annual report of the Commission required by this
Article.

j- The Commission may accept for any of its purposes and functions any and all donations, grants of money,
equipment, supplies, materials and services, conditional or otherwise from any person and may receive, utilize and
dispose of same. The nature, amount and conditions, if any, attendant upon any donation or grant accepted pursuant to
this section, together with the identity of the donor, grantor or lender, shall be detailed in the annual report of the
Commission.

k. (1) Except as otherwise provided herein, nothing in this compact shall be construed to alter the incidence
of liability of any kind for any act, omission, course of conduct, or on account of any casual or other relationships.
Generators, transporters of waste, owners and operators of facilities shall be liable for their acts, omissions, conduct or
relationshipsin accordance with all laws relating thereto.

(2) The Commission herein established isalegal entity separate and distinct from the party states and shall be
so liable for its actions. Liabilities of the Commission shall not be deemed liabilities of the party states. Members of
the Commission shall not be personally liable for actions taken by them in their official capacity][.]

[. Any person or party state aggrieved by afinal decision of the Commission may obtainjudicial review of such
decisionsin the United States District Court in the District wherein the Commission maintainsits headquarters by filing
in such court a petition for review within 60 days after the Commission’ sfinal decision. Proceedingsthereafter shall be
in accordance with the rules of procedure applicable in such court.

m. The Commission shall:

1. Receiveand approvetheapplication of anon-party stateto become a party statein accordance with
article VII;

2. submit anannual report, and otherwise communicate with, the Governorsand the presiding officers
of the legislative bodies of the party states regarding the activities of the Commission;

3. hear and negotiate disputes which may arise between the party states regarding this compact;

4. requireof and obtain from the party states, and non-party states seeking to become party states, data
and information necessary to the implementation of Commission and party states’ responsibilities;

5. approve the development and operation of regional facilitiesin accordance with Article V;

6. notwithstanding any other provision of this compact, have the authority to enter into agreements
with any person for the importation of waste into the region and for the right of access to facilities outside the
regionfor waste generated withintheregion. Such authorizationtoimport or export wasterequirestheapproval
of the Commission, including the affirmative vote of any host state which may be affected;
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7. revoke the membership of a party state in accordance with ArticlesV and VII;

8. require all party states and other personsto perform their duties and obligations arising under this
compact by an appropriate action in any forum designated in section e. of Article IV; and

9. take such action asmay be necessary to performitsdutiesand functionsas provided inthiscompact.

ARTICLEV. DEVELOPMENT AND OPERATION OF REGIONAL FACILITIES

a. Following the collection of sufficient dataand information from the states, the Commission shall allow each
party state the opportunity to volunteer as a host for aregional facility.

b. If no state volunteers or if no proposal identified by a volunteer state is deemed acceptable by the
Commission, based on the criteriain section c. of this Article, then the Commission shall publicly seek applicants for
the development and operation of regional facilities.

¢. The Commission shall review and consider each applicant’s proposal based upon the following criteria:

1. The capability of the applicant to obtain alicense from the applicable authority;

2. the economic efficiency of each proposed regional facility, including the total estimated disposal
and treatment costs per cubic foot of waste;

3. financia assurances,

4. accessibility to al party states; and

5. such other criteria as shall be determined by the Commission to be necessary for the selection of
the best proposal, based on the health, safety and welfare of the citizens in the region and the party states.

d. The Commission shall make a preliminary selection of the proposal or proposals considered most likely to
meet the criteria enumerated in section c. and the needs of the region.

e. Following notification of each party state of theresults of the preliminary sel ection process, the Commission
shall:

1. Authorize any person whose proposal has been selected to pursue licensure of theregional facility
or facilities in accordance with the proposal originally submitted to the Commission or as modified with the
approval of the Commission; and

2. require the appropriate state or states or the U.S. Nuclear Regulatory Commission to process all
applications for permits and licenses required for the development and operation of any regional facility or
facilities within a reasonable period from the time that a completed application is submitted.

f. Thepreliminary selection or selections made by the Commission pursuant to this Article shall become final
and receive the Commission’ sapproval asaregional facility upon theissuance of license by the licensing authority. |If
a proposed regional facility fails to become licensed, the Commission shall make another selection pursuant to the
procedures identified in this Article.

0. The Commission may, by two-thirds affirmativevote of itsmembership, revoke the membership of any party
state which, after notice and hearing, shall be found to have arbitrarily or capriciously denied or delayed the issuance
of alicense or permit to any person authorized by the Commission to apply for such license or permit. Revocation shall
be in the same manner as provided for in section e. of Article VII.

ARTICLE VI. OTHER LAWS AND REGULATIONS

a. Nothing in this compact shall be construed to:

1. Abrogate or limit the applicability of any act of Congress or diminish or otherwise impair the
jurisdiction of any Federal agency expressly conferred thereon by the Congress;

2. prevent the application of any law which is not otherwise inconsistent with this compact;

3. prohibit or otherwise restrict the management and waste on the site where it is generated if such
is otherwise lawful;

4. affect any judicia or administrative proceeding pending on the effective date of this compact;

5. ater therelations between, and the respectiveinternal responsibilitiesof, the government of aparty
state and its subdivisions; and

6. affect the generation or management of waste generated by the Federal government or federal
research and development activities.
b. No party state shall pass or enforce any law or regulation which is inconsistent with this compact.
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c. All laws and regulations or parts thereof of any party state which are inconsistent with this compact are
hereby declared null and void for purposes of thiscompact. Any legal right, obligation, violation or penalty arising under
such laws or regulations prior to enactment of this compact shall not be affected.

d. Nolaw or regulation of a party state or of any subdivision or instrumentality thereof may be applied so as
torestrict or makemore costly or inconvenient accessto any regional facility by the generators of another party statethan
for the generators of the state where the facility is situated.

ARTICLE VII. ELIGIBLE PARTIES, WITHDRAWAL,
REVOCATION, ENTRY INTO FORCE, TERMINATION

a. This compact shall have as initidly eligible parties the states of Arkansas, lowa, Kansas, Louisiana,
Minnesota, Missouri, Nebraska, North Dakotaand Oklahoma. Suchinitial eligibility shall terminate on January 1, 1984.

b. Any state may petition the Commission for igibility. A petitioning state shall become €eligible for
membership in the compact upon the unanimous approval of the Commission.

c. Aneligible state shall become amember of the compact and shall be bound by it after such state has enacted
the compact into law. In no event shall the compact take effect in any state until it has been entered into force as
provided for in section f. of this Article.

d. Any party state may withdraw from this compact by enacting a statute repeating [sic] the same. Unless
permitted earlier by unanimous approval of the Commission, such withdrawal shall take effect five-years after the
Governor of the withdrawing state has given notice in writing of such withdrawal to each Governor of the party states.
No withdrawal shall affect any liability already incurred by or chargeable to a party state prior to the time of such
withdrawal .

e. Any party state which failsto comply with the terms of this compact or fulfill its obligations hereunder may,
after notice and hearing, have its privileges suspended or its membership in the compact revoked by the Commission.
Revacation shall take effect one year from the date such party state receives written notice from the Commission of its
action. The Commission may require such party state to pay to the Commission, for a period not to exceed five-years
from the date of notice of revocation, an amount determined by the Commission based on the anticipated feeswhich the
generatorsof such party statewould have paid to each regional facility and an amount equal to that which such party state
would have contributed in accordance with section d. of Article IlI, in the event of insufficient revenues. The
Commission shall use such fundsto ensurethe continued avail ability of safeand economical waste management facilities
for all remaining party states. Such state shall also pay an amount equal to that which such party state would have
contributed to the annual budget of the Commission if such party state would have remained a member of the compact.
All legal rights established under this compact of any party state which hasits membership revoked shall cease upon the
effective date of revocation; however, any legal obligations of such party state arising prior to the effective date of
revocation shall not cease until they have been fulfilled. Written notice of revocation of any state’'s membership in the
company [sic] shall betransmitted immediately following the vote of the Commission, by the chairman, to the Governor
of the affected party state, al other Governors of the party states and the Congress of the United States.

f. This compact shall become effective after enactment by at least three eligible states and after consent has
been given to it by the Congress. The Congress shall have the opportunity to withdraw such consent every five-years.
Failure of the Congressto withdraw its consent affirmatively shall have the effect of renewing consent for an additional
five-year period. The consent given to this compact by the Congress shall extend to any future admittance of new party
states under sections b. and c. of this Article and to the power to ban the exportation of waste pursuant to Article 1.

0. The withdrawal of a party state from this compact under section d. of this Article or the revocation of a
state’ s membership in this compact under section 3. of this Article shall not affect the applicability of this compact to
the remaining party states.

h. Thiscompact shall be terminated when all party states have withdrawn pursuant to section d. of this Article.

ARTICLE VIII. PENALTIES

a. Each party state, consistent with its own law, shall prescribe and enforce penalties against any person for
violation of any provision of this compact.
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b. Each party state acknowledges that the receipt by a regional facility of waste packaged or transported in
violation of applicable laws and regulations can result in sanctions which may include suspension or revocation of the
violator’sright of accessto the regional facility.

ARTICLE IX. SEVERABILITY AND CONSTRUCTION

The provisions of this compact shall be severable and if any phrase, clause, sentence or provision of this
compact is declared by a court of competent jurisdiction to be contrary to the Constitution of any participating state or
of the United States or the applicability thereof to any government, agency, person or circumstancesis held invalid, the
validity of theremainder of thiscompact and the applicability thereof to any government, agency, person or circumstance
shall not be affected thereby. If any provision of this compact shall be held contrary to the Constitution of any state
participating therein, the compact shall remain in full force and effect asto the state affected asto all severable matters.
The provisions of this compact shall be liberally construed to give effect to the purpose thereof.

The foregoing document is found at 99 Stat. 1863-1871.

Appendix page 7 of 15



CIC Project Payments—Prejudgment Simple Interest (Flat Rate) Calculations

Thiscal culationincludes each payment made by the Commission and the Post-judgment I nterest Rate (the“ Rate”) under
28 U.S.C. Sec. 1961(a), in effect at the time of payment. Simpleinterest is calculated asfollows. The number of days
between the payment date and September 30, 2002, is totaled and divided by 365, down to four decimal points (the
nearest one/ten thousandth of ayear). This number is multiplied by the Rate in effect at the date of payment, and this
result is multiplied by the amount of the payment resulting in atotal interest amount. The total simple interest and the
payment have been combined for the Balancefor each payment. Thehistorical post judgment interest ratesmay befound
at any number of public sources, such as the web site for the United States District Court for the Northern District of

Oklahoma, available at www.oknd.uscourts.gov.

Payment Payment
Number Date

1 12/26/87
4 03/03/88
6 05/23/88
7 06/21/88
8 08/17/88
9 08/17/88
10 09/01/88
11 10/06/88
12 10/27/88
13 11/30/88
14 01/03/89
15 02/22/89
16 04/03/89
17 04/03/89
18 04/03/89
19 05/31/89
20 05/31/89
21 07/17/89
22 08/15/89
23 10/04/89
24 10/16/89
25 01/15/90
26 12/12/89
27 03/01/90
31 07/23/90
33 08/16/90
34 09/17/90
35 12/01/90
36 12/10/90
37 12/10/90
38 12/28/90
CiC 12/03/90
40 01/17/91
41 02/10/91
42 04/18/91
43 05/09/91
44 05/10/91
46 06/17/91
47 07/03/91

Assumed
End Date

09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02

Federal

Rate  CIC Payment Simple Interest Balance
7.22% $25,000.00 $26,664.55 $51,664.55
6.59% $345,388.99 $332,000.77 $677,389.76
7.20% $159,176.94 $164,626.46 $323,803.40
7.59% $153,410.80 $166,332.02 $319,742.82
7.95% $97,569.85 $109,594.06 $207,163.91
7.95% $38,929.82 $43,727.41 $82,657.23
8.32% $273,305.28 $320,339.55 $593,644.83
8.04% $271,550.70 $305,478.02 $577,028.72
8.15% $207,298.42 $235,416.60 $442,715.02
8.55% $271,770.72 $321,617.19 $593,387.91
9.20% $323,827.06 $409,580.01 $733,407.07
9.32% $294,719.48 $373,863.85 $668,583.33
9.43% $277,261.02 $353,002.96 $630,263.98
9.43% $292,158.27 $371,969.83 $664,128.10
9.43% $394,935.03 $502,823.06 $897,758.09
9.15% $394,432.71 $481,537.50 $875,970.21
9.15% $135,660.78 $165,619.51 $301,280.29
8.16% $600,500.96 $647,482.84 $1,247,983.80
7.75% $1,297,864.40 $1,321,101.51 $2,618,965.91
8.19% $792,456.01 $843,550.10 $1,636,006.11
8.19% $490,859.89 $521,186.69 $1,012,046.58
7.74% $853,052.98 $839,528.94 $1,692,581.92
7.69% $726,509.28 $715,576.81 $1,442,086.09
7.97% $1,149,190.42 $1,153,287.21 $2,302,477.63
8.09% $1,163,445.13 $1,148,039.20 $2,311,484.33
7.88% $1,823,245.14 $1,742,954.42  $3,566,199.56
7.95% $945,947.07 $905,730.07 $1,851,677.14
7.28% $1,495,815.86 $1,289,142.47  $2,784,958.33
7.28% $875,723.16 $753,154.55 $1,628,877.71
7.28% $822,136.22 $707,067.78 $1,529,204.00
7.02% $792,942.03 $654,858.89 $1,447,800.92
7.28% $422,741.06 $364,163.28 $786,904.34
6.62% $996,396.16 $772,381.19 $1,768,777.35
6.62% $748,987.82 $577,336.23 $1,326,324.05
6.26% $996,377.39 $714,814.24 $1,711,191.63
6.07% $438,525.99 $303,524.14 $742,050.13
6.07% $287,466.66 $198,921.18 $486,387.84
6.09% $1,395,485.76 $959,982.18 $2,355,467.94
6.39% $146,774.79 $105,532.00 $252,306.79
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Payment
Number

48
49
50
51
52
53

55
56
57
58
59
60
61
62
63
64
66
68
70
72
74
76
78
80
82

85
86
88
90
92
94
95
96
97
98
99
100
102
104
106
107
108
109
111
113
115
116
117
118

Payment
Date

07/22/91
08/15/91
08/15/91
09/05/91
08/15/91
10/08/91
10/08/91
10/23/91
10/23/91
10/23/91
12/04/91
12/11/91
01/21/92
01/21/92
02/20/92
01/16/92
02/20/92
05/08/92
05/08/92
05/08/92
06/09/92
07/09/92
08/05/92
09/03/92
10/15/92
11/05/92
12/11/92
01/07/93
01/14/93
02/12/93
03/12/93
04/09/93
05/07/93
06/04/93
06/19/93
07/09/93
07/23/93
08/13/93
08/20/93
09/10/93
09/08/93
11/12/93
12/17/93
12/23/93
12/24/93
01/14/93
02/18/94
03/11/94
04/08/94
05/07/94
05/12/94

Assumed
End Date

09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02

Federal

Rate CIC Payment Simple Interest Balance
6.39% $498,325.06 $356,641.28 $854,966.34
6.26% $516,910.07 $360,288.30 $877,198.37
6.26% $50,055.39 $34,888.80 $84,944.19
5.68% $425,571.06 $267,751.12 $693,322.18
6.26% $289,977.00 $202,115.08 $492,092.08
557% $507,081.44 $310,301.89 $817,383.33
557% $80,403.00 $49,201.57 $129,604.57
5.42% $556,557.36 $330,166.60 $886,723.96
5.42% $375,840.00 $222,959.61 $598,799.61
5.42% $100,000.00 $59,323.01 $159,323.01
4.98% $43,763.00 $23,603.17 $67,366.17
4.98% $703,245.90 $378,617.57 $1,081,863.47
4.02% $528,361.96 $227,240.52 $755,602.48
4.02% $314,172.00 $135,120.64 $449,292.64
4.21% $551,575.18 $246,527.66 $798,102.84
4.02% $100,000.00 $43,063.56 $143,063.56
4.21% $122,771.00 $54,872.75 $177,643.75
4.40% $417,682.96 $191,182.07 $608,865.03
4.40% $1,323576.97 $605,828.38 $1,929,405.35
4.40% $811,130.95 $371,271.30 $1,182,402.25
4.26% $955,772.35 $419,987.32 $1,375,759.67
411% $935,275.90 $393,350.14 $1,328,626.04
351% $769,564.20 $274,409.30 $1,043,973.50
341% $780,210.67 $268,165.67 $1,048,376.34
3.24% $826,191.49 $266,732.64 $1,092,924.13
3.24% $976,207.10 $313,344.83 $1,289,551.93
3.72% $1,372,451.42  $500,760.52 $1,873,211.94
3.67% $171,118.00 $61,131.37 $232,249.37
3.67% $784,878.13 $279,842.81 $1,064,720.94
3.45% $924,632.57 $307,374.47 $1,232,007.04
3.21% $865,573.02 $265,593.14 $1,131,166.16
3.37% $1,250,425.97 $399,573.45 $1,649,999.42
3.25% $1,010,126.65 $308,773.58 $1,318,900.23
3.54% $271,716.00 $89,731.05 $361,447.05
3.54% $751,815.85 $247,184.69 $999,000.54
3.54% $223,698.00 $73,114.31 $296,812.31
3.58% $456,286.68 $150,193.07 $606,479.75
3.58% $91,489.00 $29,926.43 $121,415.43
3.43% $373,039.21 $116,664.59 $489,703.80
343% $715,245.55 $222,275.00 $937,520.55
3.43% $412,184.47 $128,170.96 $540,355.43
3.38% $604,116.60 $181,478.61 $785,595.21
3.61% $309,956.00 $98,374.85 $408,330.85
3.61% $464,186.09 $147,049.45 $611,235.54
3.61% $100,000.00 $31,669.10 $131,669.10
3.67% $561,155.25 $200,075.98 $761,231.23
3.74% $1,023,696.90 $329,996.13 $1,353,693.03
4.22% $815,655.30 $294,697.38 $1,110,352.68
451% $285,465.00 $109,239.01 $394,704.01
5.02% $700,649.26 $295,642.51 $996,291.77
5.02% $335,284.00 $141,244.22 $476,528.22
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Payment
Number

119
120
121
122
123
124
125
126
127
128
129
130
131
132
133
134
135
136
137
138
139
140
141
142
143
144
145
146
147
148
149
150
151
152
153
154
155
156
157
158
159
160
161
162
163
164
165
166
167
168
169

Payment
Date

05/19/94
06/10/94
07/11/94
07/11/94
08/07/94
08/12/94
09/15/94
09/09/94
09/30/94
10/26/94
10/29/94
11/09/94
11/23/94
12/14/94
12/30/94
01/09/95
01/27/95
02/09/95
02/24/95
03/08/95
03/23/95
04/05/95
04/17/95
05/17/95
05/05/95
06/01/95
06/19/95
07/01/95
07/15/95
08/04/95
08/04/95
09/03/95
09/09/95
10/11/95
10/18/95
11/04/95
11/15/95
12/06/95
12/15/95
01/06/96
01/11/96
01/18/96
02/05/96
02/23/96
03/06/96
03/29/96
03/29/96
04/18/96
05/08/96
05/10/96
05/31/96

Assumed
End Date

09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02

Federal

Rate CIC Payment Simple Interest Balance
5.02% $683,073.98 $287,099.18 $970,173.16
5.28% $249,841.00 $109,652.96 $359,493.96
5.31% $971,012.56 $424,210.91 $1,395,223.47
5.31% $34,893.00 $15,243.87 $50,136.87
5.49% $559,941.10 $250,642.52 $810,583.62
5.49% $285,912.00 $127,765.77 $413,677.77
5.69% $329,165.36 $150,708.41 $479,873.77
5.67% $338,387.00 $154,701.36 $493,088.36
5.69% $291,662.36 $132,855.64 $424,518.00
6.06% $640,042.00 $307,742.01 $947,784.01
6.06% $276,984.64 $133,040.50 $410,025.14
6.06% $355,801.00 $170,247.56 $526,048.56
6.48% $389,842.68 $198,495.50 $588,338.18
7.22% $76,708.00 $43,198.88 $119,906.88
7.22% $330,226.42 $184,925.17 $515,151.59
7.34% $433,635.00 $245,997.45 $679,632.45
7.34% $325,615.16 $183,540.08 $509,155.24
7.34% $555,159.00 $311,476.14 $866,635.14
7.03% $542,617.73 $290,014.31 $832,632.04
6.57% $348,089.00 $173,118.58 $521,207.58
6.57% $404,048.31 $199,858.46 $603,906.77
6.41% $258,379.00 $124,102.27 $382,481.27
6.41% $524,716.60 $250,921.35 $775,637.95
6.28% $696,788.65 $322,852.53 $1,019,641.18
6.28% $394,580.00 $183,640.78 $578,220.78
5.88% $222,986.00 $96,199.46 $319,185.46
5.88% $647,659.16 $277,531.71 $925,190.87
5.53% $428,258.00 $171,812.89 $600,070.89
5.53% $639,799.31 $255,324.10 $895,123.41
5.70% $283,334.00 $115,660.82 $398,994.82
5.70% $404,257.07 $165,023.27 $569,280.34
5.89% $252,721.86 $105,379.89 $358,101.75
5.89% $35,143.00 $14,619.89 $49,762.89
5.52% $507,659.00 $195,468.47 $703,127.47
5.62% $173,216.48 $67,716.63 $240,933.11
5.62% $250,374.00 $97,224.96 $347,598.96
5.45% $231,490.16 $86,792.64 $318,282.80
5.45% $329,005.00 $122,322.26 $451,327.26
5.35% $174,470.22 $63,446.69 $237,916.91
5.16% $237,786.00 $82,661.19 $320,447.19
5.16% $100,000.00 $34,692.16 $134,692.16
5.16% $151,276.00 $52,331.22 $203,607.22
4.89% $244,753.00 $79,647.39 $324,400.39
4.89% $105,947.30 $34,221.82 $140,169.12
5.25% $236,564.00 $81,629.16 $318,193.16
5.25% $154,792.09 $52,900.73 $207,692.82
5.25% $449,369.00 $153,573.39 $602,942.39
5.46% $144,524.03 $50,934.86 $195,458.89
5.60% $209,044.00 $74,921.37 $283,965.37
5.60% $204,005.29 $73,052.90 $277,058.19
5.62% $272,978.00 $97,218.01 $370,196.01
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Payment
Number

170
171
172
173
174
175
176
177
178
179
180
181
182
183
184
185
186
187
188
189
190
191
192
193
194
195
196
197
198
199
200
201
202
203
204
204B
205
206
207
208
209
209A
210
211
213
214
215
216
217
218
219

Payment
Date

06/06/96
06/05/96
06/30/96
07/07/96
08/07/96
09/09/96
08/27/96
10/10/96
09/24/96
11/08/96
10/25/96
12/12/96
11/22/96
01/03/97
01/03/97
12/24/96
01/3197
01/24/97
03/07/97
02/25/97
04/04/97
03/25/97
05/02/97
04/25/97
06/06/97
05/23/97
07/03/97
06/26/97
07/3197
07/25/97
09/06/97
08/25/97
10/09/97
09/25/97
11/05/97
11/06/97
10/24/97
12/05/97
11/25/97
01/05/98
01/02/98
12/29/97
02/20/98
01/23/98
02/25/98
03/13/98
04/10/98
03/25/98
05/08/98
04/24/98
06/05/98

Assumed
End Date

09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02

Federal

Rate CIC Payment Simple Interest Balance
5.62% $151,375.36 $53,770.77 $205,146.13
5.62% $245,727.00 $87,323.70 $333,050.70
5.89% $182,727.04 $67,317.99 $250,045.03
5.89% $530,519.00 $194,847.86 $725,366.86
5.81% $134,005.00 $47,887.33 $181,892.33
5.67% $148,993.07 $51,196.63 $200,189.70
5.67% $246,741.00 $85,282.82 $332,023.82
5.64% $174,499.39 $58,807.92 $233,307.31
5.90% $289,057.00 $102,653.25 $391,710.25
5.49% $130,053.69 $42,096.35 $172,150.04
5.64% $267,516.00 $89,535.33 $357,051.33
5.45% $193,840.75 $61,302.00 $255,142.75
5.49% $371,636.00 $119,510.20 $491,146.20
5.61% $205,751.02 $66,283.17 $272,034.19
5.61% $100,000.00 $32,215.23 $132,215.23
5.45% $400,718.00 $126,008.79 $526,726.79
5.64% $141,249.02 $45,135.91 $186,384.93
5.61% $357,727.00 $114,087.96 $471,814.96
5.67% $205,582.94 $64,925.40 $270,508.34
5.64% $342,100.00 $107,996.00 $450,096.00
6.00% $183,943.18 $60,625.66 $244,568.84
5.67% $465,792.00 $145,799.91 $611,591.91
6.06% $157,563.38 $51,718.00 $209,281.38
6.06% $343,369.00 $113,105.18 $456,474.18
5.88% $157,645.44 $49,319.10 $206,964.54
5.88% $358,251.00 $112,886.17 $471,137.17
5.65% $189,691.59 $56,230.56 $245,922.15
5.65% $390,336.00 $116,130.84 $506,466.84
5.56% $155,758.22 $44,771.83 $200,530.05
5.56% $288,645.00 $83,233.20 $371,878.20
5.58% $191,096.85 $54,046.38 $245,143.23
5.58% $503,843.00 $143,422.15 $647,265.15
5.49% $246,476.87 $67,361.32 $313,838.19
5.60% $415,339.00 $116,677.26 $532,016.26
5.49% $200,662.12 $54,025.39 $254,687.51
5.42% $318,951.79 $84,730.90 $403,682.69
5.49% $410,911.00 $111,373.54 $522,284.54
547% $266,538.12 $70,276.10 $336,814.22
5.42% $508,636.00 $133,686.26 $642,322.26
5.47% $288,692.64 $74,776.71 $363,469.35
5.47% $100,000.00 $25,946.78 $125,946.78
5.47% $424,038.00 $110,278.32 $534,316.32
5.23% $328,981.15 $79,365.18 $408,346.33
5.34% $339,727.00 $85,056.95 $424,783.95
5.23% $187,018.00 $44,983.19 $232,001.19
5.41% $403,173.95 $99,262.91 $502,436.86
5.39% $333,366.43 $80,454.51 $413,820.94
5.41% $453,595.00 $110,870.42 $564,465.42
541% $206,132.34 $49,040.53 $255,172.87
5.41% $230,815.00 $55,391.43 $286,206.43
543% $192,704.02 $45,271.46 $237,975.48
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Payment
Number

220
221
222
223
224
225
226
227
228
229
230
231
232
233
234
235
237
238
239
240
241
242
243
245
246
247
248
249
250
251

Payment
Date

05/22/98
07/09/98
06/25/98
07/17/98
08/07/98
07/24/98
09/10/98
08/26/98
10/09/98
09/24/98
11/06/98
10/23/98
12/11/98
11/27/98
01/07/99
12/28/98
01/27/99
02/18/99
02/26/99
02/25/99
04/01/99
04/21/99
04/21/99
05/27/99
05/27/99
06/29/99
07/29/99
09/21/99
09/20/99
11/15/99

Assumed
End Date

09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02
09/30/02

TOTALS

Federal

Rate CIC Payment Simple Interest Balance
5.43% $229,828.00 $54,471.93 $284,299.93
541% $229,686.96 $52,593.10 $282,280.06
541% $532,095.00 $122,942.43 $655,037.43
5.38% $107,812.69 $24,386.34 $132,199.03
5.38% $165,952.40 $37,023.87 $202,976.27
5.38% $244,021.00 $54,944.00 $298,965.00
5.27% $209,869.11 $44,885.26 $254,754.37
5.27% $251,255.00 $54,280.83 $305,535.83
4.73% $217,493.58 $40,924.31 $258,417.89
4.73% $290,572.00 $55,239.81 $345,811.81
4.24% $268,358.81 $44,412.34 $312,771.15
4.24% $298,275.00 $49,848.67 $348,123.67
451% $245,065.51 $42,087.87 $287,153.38
4.62% $289,398.00 $51,348.31 $340,746.31
4.55% $324,393.60 $55,016.18 $379,409.78
451% $209,561.00 $35,549.79 $245,110.79
455% $277,100.00 $46,305.23 $323,405.23
458% $268,216.28 $44,464.23 $312,680.51
458% $91,181.87 $15,024.29 $106,206.16
458% $260,922.00 $43,025.62 $303,947.62
4.73% $69,903.14 $11,581.89 $81,485.03
4.73% $129,085.02 $21,052.73 $150,137.75
4.73% $65.63 $10.70 $76.33
4.88% $5,348.47 $873.65 $6,222.12
4.88% $161,638.15 $26,402.99 $188,041.14
5.16% $54,676.96 $9,195.93 $63,872.89
4.97% $438.54 $69.15 $507.69
5.29% $18,536.78 $2,965.85 $21,502.63
529% $-6,335.42 $(1,014.57) $(7,349.99)
5.47% $5,924.82 $932.48 $6,857.30

$88,554,291.77 $46,207,748.73 $134,762,040.50
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US Ecology Credits— Prejudgment Simple Interest (Flat Rate) Calculations

This calculation includes each credit from U.S. Ecology used by the Commission and the Post-judgment Interest Rate
(the“Rate”) under 28 U.S.C. Sec. 1961(a), in effect on thelast day of the work month when the credit or “sweat equity”
was contributed. Simple interest is calculated as follows: The number of days between the credit date and September
30, 2002, istotaled and divided by 365, down to four decimal points (the nearest one/ten thousandth of ayear). This
number is multiplied by the Rate in effect at the date of credit, and thisresult is multiplied by the amount of the credit
resultingin atotal interest amount. Thetotal simpleinterest and the credit have been combined for the Balance for each
credit. The historical post judgment interest rates may be found at any number of public sources, such asthe web site
for the United States District Court for the Northern District of Oklahoma, available at www.oknd.uscourts.gov.

Payment
Number

O©CO~NOULD, WNPE

Last Day of Assumed
Work Month End Date
07/31/87 09/30/02
09/30/87 09/30/02
11/30/87 09/30/02
12/31/87 09/30/02
01/31/88 09/30/02
02/28/88 09/30/02
03/31/88 09/30/02
04/30/88 09/30/02
05/31/88 09/30/02
06/30/88 09/30/02
07/31/88 09/30/02
08/31/88 09/30/02
09/30/88 09/30/02
10/31/88 09/30/02
11/30/88 09/30/02
12/31/88 09/30/02
01/31/89 09/30/02
02/28/89 09/30/02
03/31/89 09/30/02
04/30/89 09/30/02
05/31/89 09/30/02
06/30/89 09/30/02
07/31/89 09/30/02
08/31/89 09/30/02
09/12/89 09/30/02
09/30/89 09/30/02
10/31/89 09/30/02
11/30/89 09/30/02
12/23/89 09/30/02
12/31/89 09/30/02
01/31/90 09/30/02
02/28/90 09/30/02
03/31/90 09/30/02
04/30/90 09/30/02
05/31/90 09/30/02
06/30/90 09/30/02
07/27/90 09/30/02
08/31/90 09/30/02
09/30/90 09/30/02
10/31/90 09/30/02

Federal

Rate  USE Share Simple Interest Balance
6.64% $5,698.58 $5,743.17 $11,441.75
7.88% $11,934.27 $14,116.61 $26,050.88
6.93% $10,481.95 $10,782.55 $21,264.50
7.22% $8,831.97 $9,411.28 $18,243.25
7.14% $7,237.75 $7,583.15 $14,820.90
6.59% $8,922.41 $8,583.00 $17,505.41
6.71% $16,626.79 $16,187.73 $32,814.52
7.01% $15,264.41 $15,437.82 $30,702.23
7.20% $4,239.20 $4,377.64 $8,616.84
7.54% $29,761.12 $31,999.89 $61,761.01
7.95% $29,570.06 $33,323.68 $62,893.74
8.32% $22,573.41 $26,463.31 $49,036.72
8.04% $29,594.02 $33,330.59 $62,924.61
8.15% $35,262.60 $40,014.16 $75,276.76
8.55% $32,092.98 $37,979.27 $70,072.25
9.20% $30,191.87 $38,209.84 $68,401.71
9.16% $31,814.08 $39,840.29 $71,654.37
9.32% $43,005.79 $54,488.74 $97,494.53
9.43% $42,951.09 $54,717.72 $97,668.81
9.51% $14,772.55 $18,863.74 $33,636.29
9.15% $65,390.54 $79,831.10 $145,221.64
8.16% $141,328.77 $152,923.15 $294,251.92
7.75% $86,293.17 $88,113.01 $174,406.18
8.27% $53,451.37 $57,865.22 $111,316.59
8.27% $225,000.00 $242,968.07 $467,968.07
8.19% $92,891.77 $98,964.40 $191,856.17
7.90% $79,112.01 $80,768.59 $159,880.60
7.69% $240,317.30 $237,308.59 $477,625.89
7.66% $75,000.00 $73,410.08 $148,410.08
7.66% $973,612.14 $951,338.03 $1,924,950.17
7.74% $852,787.27 $836,374.04 $1,689,161.31
7.97% $0.00 $0.00 $0.00
8.36% $425,555.75 $445,046.90 $870,602.65
8.32% $130,961.05 $135,408.42 $266,369.47
8.24% $189,779.16 $193,009.05 $382,788.21
8.09% $166,408.37 $165,053.17 $331,461.54
7.88% $263,139.76 $252,687.99 $515,827.75
7.95% $154,054.78 $148,075.56 $302,130.34
7.78% $218,995.34 $204,594.09 $423,589.43
751% $139,492.16 $124,906.71 $264,398.87
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Payment
Number

CiC
39
40
41
CiC

GRER

46
47
48
49
50
51

Last Day of Assumed
Work Month End Date
10/31/90 09/30/02
11/30/90 09/30/02
12/31/90 09/30/02
01/31/91 09/30/02
01/31/91 09/30/02
02/28/91 09/30/02
03/31/91 09/30/02
03/31/91 09/30/02
04/30/91 09/30/02
04/30/91 09/30/02
05/31/91 09/30/02
05/31/91 09/30/02
06/30/91 09/30/02
06/30/91 09/30/02
07/31/91 09/30/02
TOTAL

Federal
Rate USE Share Simple Interest Balance
7.51% $0.00 $0.00 $0.00
7.28% $175,283.24 $151,099.72 $326,382.96
7.02% $161,500.14 $133,283.28 $294,783.42
6.62% $148,496.20 $114,733.45 $263,229.65
6.62% $0.00 $0.00 $0.00
6.21% $117,384.14 $84,518.90 $201,903.04
6.46% $77,144.27 $57,358.27 $134,502.54
6.46% $50,570.34 $37,600.03 $88,170.37
6.26% $195,672.87 $139,975.58 $335,648.45
6.26% $49,817.10 $35,636.91 $85,454.01
6.09% $25,820.21 $17,835.47 $43,655.68
6.09% $87,663.96 $60,554.42 $148,218.38
6.39% $90,933.38 $65,429.43 $156,362.81
6.39% $8,805.61 $6,335.91 $15,141.52
6.26% $54,431.00 $38,078.65 $92,509.65
$6,247,920.07 $6,012,540.36  $12,260,460.43
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Prejudgment Community I mpr ovement Fund Payments— Prejudgment Simplelnterest (Flat Rate) Calculations

Thiscalculationincludeseach C.I.F. payment made by the Commission and the Post-judgment I nterest Rate (the“ Rate”)
under 28 U.S.C. Sec. 1961(a), in effect at the time of payment assumed for these purposes to be the last day of the year
for each of the 10 years. Simpleinterest is calculated as follows: The number of days between the payment date and
September 30, 2002, is totaled and divided by 365, down to four decimal points (the nearest one/ten thousandth of a
year). Thisnumber ismultiplied by the Rate in effect at the date of payment, and thisresult is multiplied by the amount
of the payment resulting in atotal interest amount. The total simple interest and the payment have been combined for
the Balancefor each payment. Thehistorical post judgment interest ratesmay be found at any number of public sources,
such as the web site for the United States District Court for the Northern District of Oklahoma, available at

www.oknd.uscourts.gov.

Payment Payment Assumed Federal

Number Date End Date Rate  CIC Payment Simple Interest Balance

1 12/31/89 09/30/02 7.66% $300,000.00 $293,136.66 $593,136.66
2 12/31/90 09/30/02 7.02% $300,000.00 $247,584.82 $547,584.82
3 12/31/91 09/30/02 4.41% $300,000.00 $142,304.05 $442,304.05
4 12/31/92 09/30/02 3.72% $300,000.00 $108,848.22 $408,848.22
5 12/31/93 09/30/02 3.61% $300,000.00 $94,799.59 $394,799.59
6 12/31/94 09/30/02 7.22% $300,000.00 $167,939.18 $467,939.18
7 12/31/95 09/30/02 5.35% $300,000.00 $108,392.47 $408,392.47
8 12/31/96 09/30/02 5.45% $300,000.00 $94,023.70 $394,023.70
9 12/31/97 09/30/02 5.47% $300,000.00 $77,930.24 $377,930.24
10 12/31/98 09/30/02 4.51% $300,000.00 $50,780.52 $350,780.52

TOTALS $3,000,000.00 $1,385,739.44 $4,385,739.44
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