1999 2000 ANNUAL REPORT

The purpose and objectives of the Commission are: 
To carry out the mandate of the Central Interstate LLRW Compact by providing for and encouraging the safe and economical management of LLRW within the five-state Compact region; 

To provide a framework for a cooperative effort to promote the health, safety, and welfare of the citizens and the environment of the Compact region; 

To select the necessary regional facilities to accept compatible wastes generated in and from party states, and meeting the requirements of the Compact, giving each party state the right to have the wastes generated within its borders properly managed at such regional facilities; 

To take whatever action is necessary to encourage the reduction of waste generated within the Compact region; and to faithfully and diligently perform its duties and powers as are granted by the Compact. 
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Project Background
The Commission’s developer, US Ecology, Inc., (USE) submitted a license application for a low-level radioactive waste disposal facility near the Village of Butte in Boyd County in July 1990. The application was submitted to the Nebraska Department of Environmental Control (now known as Environmental Quality and referenced as NDEQ) and the Nebraska Department of Health (now known as Health and Human Services and referenced as NDHHS). 

The State of Nebraska deemed the application complete for technical review in December 1991. After several years of review, in May 1995, US Ecology submitted to the State its responses to the fourth and final round of the state’s technical comments. 

In June 1995, US Ecology submitted its eighth revision to the Safety Analysis Report (SAR). On July 26, 1995, the LLRW Program indicated that it would take approximately one year to conduct its final review activities and confirmed that no more technical information would be accepted from the applicant unless the reviewers requested it. State evaluations and future decisions are to be based on this final product. 

During 1995 and early 1996, the State did not issue a licensing public review schedule or commit to a binding licensing review schedule. Compact law, as well as individual laws in four of the five member states (Kansas law will be in force upon issuance of the license or permit to operate the disposal facility), charges the Commission to "require the Host State to process all applications for permits and licenses required for the development and operation of any regional facility or facilities within a reasonable period from the time that a completed application is submitted." 

The Facility Review Committee for the project drafted a technical review schedule that was in compliance with the respective federal and state laws and regulations. This draft schedule was adopted by the Commissioners at their January 18, 1996, Mid-Year Meeting. At the Spring Quarterly Meeting on March 27, 1996, the Commissioners voted to reaffirm their schedule. At the Annual Meeting of the Commission on June 26, 1996, the Commissioners rescinded the Commission’s technical review schedule and unanimously approved setting a Special Commission Meeting on August 27, 1996, for the purpose of " . . . developing and determining a reasonable schedule for the completion of the processing of the pending application for a license for the Compact’s regional low-level radioactive waste disposal facility." 

At public information meetings conducted by the NDEQ and the NDHHS on August 19 and 21, 1996, the state released information which called for the issuance of a Draft Safety Evaluation Report (DSER) and a Draft Environmental Impact Assessment (DEIA) in October 1997. This information was provided to the Commission along with other materials and comments received by the Commission when the Commission conducted its special meeting on August 27, 1996. 

At the September 30, 1996, meeting, the Commissioners approved a motion that established a time frame between December 14, 1996, and January 14, 1997, as the scheduled date for receipt of the DSER and DEIA and a draft license decision from the LLRW Program. They also approved a motion that there be a single consolidated comprehensive public comment period and public hearing process on the draft documents and draft license decision. 

On November 27, 1996, the State of Nebraska filed suit against the Commission regarding state compliance with the Commission’s two motions. 

In October 1997, the State released their Draft Safety Evaluation Report and the Draft Environmental Impact Analysis . Of the 152 evaluation areas, the reviewers found US Ecology’s application and technical materials acceptable in 123 cases and unacceptable in only 29 instances. In the area of safety assessment, the state conducted their own Independent Performance Assessment for which the results indicated annual doses less than the regulatory limits. The state additionally indicated in the draft evaluation documents that the proposed facility would result in impacts to several environmental resources. However, the state’s draft environmental impact analysis indicated all potential adverse environmental impacts can be mitigated except for sociocultural impacts. The draft documents indicated that these impacts are expected to decline during the period of facility operation, assuming the facility operates without radiological accidents. The draft license decision was not released with the draft evaluation documents. 

The release of the draft evaluation documents started the 90-day public comment period ending with a public hearing on the evaluation documents. The public hearings were held in early February 1998, in Naper, Nebraska and in Butte, Nebraska (the host community). 

The interested public and the Commission’s developer participated in the public comment period and the public hearing. US Ecology said the state’s finding of 29 unacceptable areas provided clear guidance for future US Ecology work on fully resolving all regulatory concerns for the successful licensing of the llrw disposal facility. The 123 acceptable findings were also reviewed by US Ecology to confirm their technical sufficiency.US Ecology continued to conduct environmental sampling and monitoring in anticipation of the release of the state reviewer’s responses to the public comments they received and materials and testimony received during the February public hearing. 

On August 6, 1998, Nebraska regulators announced in a press conference their "Intent toDeny" US Ecology’s license application to construct, operate, and close a LLRW disposalfacility in Butte, Nebraska. Public hearings were held in Naper, Nebraska November 9and 10, 1998 and in Butte, Nebraska, November 11 and 12, 1998. 

December 21, 1998, NDEQ and NDHHS regulators denied US Ecology’s license application.The decision to deny the application cited six objections. All environmental monitoring activities at the Butte, Nebraska site ceased as of December 31, 1998. 

After the issuance of the denial decision and also in December 1999, three of the four major waste generators of the Region filed a civil rights lawsuit against the State of Nebraska and its agents.  The major generators named the Central Interstate Low-Level Radioactive Waste Commission as a defendant as well.  They claimed injury due to the “bad faith” review by the State’s regulators. 

On August 6, 1998, Nebraska regulators announced in a press conference their "Intent to Deny" US Ecology’s license application to construct, operate, and close a LLRW disposal facility in Butte, Nebraska. Public hearings were held in Naper, Nebraska November 9 and 10, 1998 and in Butte, Nebraska, November 11 and 12, 1998. 

December 21, 1998, NDEQ and NDHHS regulators denied US Ecology’s license application. The decision to deny the application cited six objections. All environmental monitoring activities at the Butte, Nebraska site ceased as of December 31, 1998. 

After the issuance of the denial decision and also in December 1998, three of the four major waste generators of the Region filed a civil rights lawsuit against the State of Nebraska and its agents.  The major generators named the Central Interstate Low-Level Radioactive Waste Commission as a defendant as well.  They claimed injury due to the "bad faith" review by the State's regulators. 

At the Commission’s Mid-Year meeting January 13 and 27, 1999, various actions were taken in response to the denial decision by Nebraska regulators. Those actions included the initiation of cost-cutting measures and instruction of the Commission’s legal counsel and US Ecology to request a contested case hearing challenging the licensing decision. 

On January 15, 1999, US Ecology filed petitions with the regulatory agencies seeking a contested case hearing to challenge the license decision. On January 19, 1999, counsel for the Commission filed petitions to intervene in the requested contested case hearings. 

US Ecology Lincoln and Butte, Nebraska offices were closed March 31, 1999. Two of US Ecology’s staff members were available through the end of April to finalize project suspension arrangements. 

In April 1999, in U.S. District Court Judge Richard Kopf granted a preliminary injunction barring Nebraska from spending any additional money paid by waste generators in the Central Interstate Compact on license review activities. 

In May 1999, Nebraska’s legislature passed LB530. Governor Mike Johanns signed the Bill withdrawing Nebraska from the Central Interstate Compact effective August 27, 1999. Commissioners voted at the June 1999 Annual Meeting to direct outside legal counsel to research the ramifications of Nebraska's withdrawal. 

Project Status Update
Commissioners held a Special Meeting to comply with the Commission's Rule 23, giving Nebraska an opportunity to explain their decision to withdraw from the Compact, on September 22, 1999. 

Significant Events Recap 
Commission Meetings
· Special Meeting - Rule 23, September 22, 1999 

Background 

On May 6, 1999, the Nebraska Legislature adopted Legislative Bill 530 withdrawing Nebraska from the Central Interstate Low-Level Radioactive Waste Compact 
Commission.  The Nebraska Governor signed the Bill into law. 

At the June 9, 1999 Annual Meeting, Commissioners requested outside counsel to study issues relating to Nebraska’s withdrawal from the Compact.  Pursuant to the 
Commission’s Rule 23, Governor Johanns notified Chairman Henry and the other party states’ governors, that the statute withdrawing Nebraska from the Compact became effective August 28, 1999. 

Rule 23 of the Central Interstate LLRW Commission relates to the withdrawal of a compact member state or the revocation of membership by the Commission. The 
purpose of the Rule is to specify the process by which a member state can withdraw from the Compact and the penalties the Commission may enforce on the withdrawing state.  The Rule also instructs that upon receiving notice of the party state’s withdrawal the Commission Chairman shall within 30 days convene a special meeting of the Commission.  The withdrawing state shall be notified of this special meeting and shall have the opportunity to explain its decision to withdraw. 

On September 7, 1999 Commission Chairman Michael Henry responded to the Governor’s letter, acknowledging the receipt of the withdrawal notice and invited the State of Nebraska to attend the Special Meeting pursuant to Rule 23.  The Chairman assured the Governor that it was not the purpose of Rule 23 to “consider, approve, or reject a state’s voluntary withdrawal from the Compact,” but rather “to consider whether at the time of withdrawal Nebraska has left unfulfilled or breached its duties prescribed under the Compact.” 

In a letter dated September 17, 1999 Assistant Attorney General for the State of Nebraska and Special Assistant Attorney for the State of Nebraska responded to 
Chairman Henry’s letter of invitation.  The letter advised the Chairman that they would present documents that included Legislative Bill 530, a copy of Governor’s notice of withdrawal, and copies of the letters sent by Governor  Johanns to each of the party state governors. The letter stated that: “The tendered documentation explains the State’s action and shows that Nebraska has fully satisfied its Compact obligations regarding withdrawal.  No further explanation is necessary, and no sanctions for withdrawal are in order.” 

Meeting 

The Commission convened a Special Meeting to comply with the Commission’s Rule 23 on September 22, 1999. The meeting commenced with general business being conducted with the approval of export applications, the annual audit for 1998-1999, prepared by KPMG, LLP was received and the Chairman reported on his meeting with the South Carolina Compact Delegation and indicated that “we are not in the running.” 

Representatives for the State of Nebraska and the Governor’s office were in attendance and made a brief statement while presenting a certified copy of Legislative Bill 530, withdrawing the State of Nebraska from the Central Interstate Compact and copies of the letters sent by Governor Johanns to the governors of each compact state and letters from Governor Johanns to Chairman Henry. 

The Commission’s outside legal counsel presented options on how to proceed according to Commission’s Rule 23.  Counsel repeated the State’s claim to “substantial 
evidence” that it “has not failed to comply with the terms of the Compact or to fulfill its obligations,” and made the recommendation for the Commissioners to require Nebraska to furnish the documents proving it innocent of the bad faith allegations.  The Commission’s decision was to request the documents. The meeting was recessed with a future date to be determined by the Chairman. 
  

· Mid-Year Meeting, January 12, 2000 


 The Central Interstate LLRW Commission’s Mid-Year meeting was held in New Orleans, Louisiana on January 12, 2000.  The Commission voted to approve export applications, meeting minutes, reports, US Ecology Year 2000 Funding Request, and the Financial Consultant’s contract. 

A panel of three sat before the Commission as required by § 5.04 US Ecology Contract Review of Options and Alternatives.  The panel consisted of representatives of the utilities, US Ecology, and the Commission.  Discussion was centered around the possible closing of the Barnwell, SC disposal facility and the application for a Class B/C license by Envirocare of Utah.  Also discussed was the effects the closing might have on the minor generators of the Central Interstate Compact. 
  

· Special Meeting, April 12, 2000 


A special meeting was held via telephone in the Commission’s Lincoln, Nebraska office on April 12, 2000.  Items taken action on were the approval of export applications and budgetary line-item adjustments to fiscal year 1999-2000 Administrative Budget to accomodate increased legal fees. 
  

· Annual Meeting, June 7, 2000 

The Central Interstate Low-Level Radioactive Waste Commission Annual Meeting was held June 7, 2000, in Lincoln.  US Ecology Funding Request for Fiscal Year 2000-2001 was approved.  The Funding Request had been revised from it’s original calendar year estimates to coincide with the Commission’s fiscal year.  The Commission did not renew the Project Manager’s contract due to the lack of technical work. 
The export fee schedule for fiscal year 2000-2001 was approved with a $6,000 increase to the utility / major generator category.  The Commissioners approved the 
Administrative Budget for fiscal year 2000-2001 with an anticipated increase to legal fees. 

The Commissioners voted to have prepared the necessary documentation to propose the return of the Major Generators’ contribution to the securement of the $1 million Guaranty Fund required by the Settlement Agreement of 1996. 

The retiring Oklahoma Commissioner, H. A. Caves, was presented with a plaque of gratitude for his years of faithful service to the Commission by Chairman Henry. 

Louisiana Commissioner, Michael E. Henry, was elected for a second term to act as Chairman for fiscal year 2000-2001.  The Mid-Year meeting was tentatively scheduled for January 24, 2001,  in Oklahoma City, Oklahoma. 
  

· Special  Meeting, June 28, 1999 


A special teleconference meeting of the Commission was held on June 28, 2000.  Export applications were submitted by 16 generators for approval.  The Commission approved the applications for fiscal year 2000-2001. 

The Commission voted to reimburse the contributing major generators $300,000 of the $400,000 used to secure the Rebate Settlement Guaranty Fund created under paragraph 10 of the rebate case settlement agreement dated June 20, 1996.  The Commission replaced the returned money with rebate funds to maintain the $1 million Guaranty Fund. 

FRC Meetings
The FRC held a teleconference meeting on November 18, 1998. Committee received US Ecology’s Developers Report and the Action Items Status Update report. It was decided to postpone US Ecology’s 1999 Annual Work Plan until possibly January 1999. Due to the Intent to Deny decision, US Ecology was directed to work under the 1998 Annual Work Plan. US Ecology planned to meet with the major generators to discuss trimming some budget items. US Ecology presented a revised funding request for the fourth quarter and approval was held over until the next FRC meeting. 

Due to the events occurring during this reporting period, November 18, 1998, was the last FRC meeting. 

Return to Table of Contents


State Agencies
U.S. District Judge Richard G. Kopf signed an order December 17, 1999 authorizing a computer expert to retrieve missing e-mail files from the State of Nebraska’s computers.  Judge Kopf also directed the State to prepare a report on how much potential evidence was lost in the bad faith lawsuit.  The report completed by the State’s Attorney General’s office reported that the deletion was inadvertent and the loss appears to be minimal.  Apparently, the error occurred during the change of administration in the governor’s office.  The new administration was not notified of the extension on Judge Kopf’s previous order to preserve the records. 

Judge Kopf appointed a special master  to supervise the attempt to recover the missing e-mail. 

The Nebraska Department of Environmental Quality requested an additional $4 millon for its low-level radioactive waste program for the year 2000.  According to a 
deficit request submitted to Governor Johanns, most of the cost is associated with legal expenses.  The request resulted from U.S. District Judge Richard Kopf’s April 16, 1999 order that the state cannot collect money from public utilities while the lawsuit is pending. 
 

Legislature
· Community Improvement Cash Funds Lesgislation 


Legislative Bill 606, extending through calendar year 1999, was introduced and advanced to the general file of the Unicameral during the 1999 session.  This Bill 
remains on  general file and was not acted upon during the 2000 session. 

The law, authorized and established in 1987, ensures continued funding assistance for the Village of Bute (Host Community) and a number of other local political subdivisions in Boyd County which are impacted by the selection of the proposed disposal facility site.  Annual amounts of $75,000 each are to be provided by the states of Arkansas, Kansas, Oklahoma, and Louisiana upon annual passage of the statue by the Nebraska Legislature. 
  

· Nebraska Attorney General Requests Arent-Fox Report 


In September 1998, the Executive Board of the Nebraska Legislative Council contracted Arent, Fox, Kintner, Plotkin & Kahn, a Washington, DC law firm to perform an analysis of the legal consequences of withdrawing from the Central Interstate Low-Level Radioactive Waste Compact.  An executive summary of the report was publicly issued in January 1999 and indicated that Nebraska is responsible for the $25,000 annual membership dues over the five-year withdrawal period totaling $125,000. 

After Governor Johanns signed the legislation withdrawing the state, Nebraska’s Attorney General requested the report to assist him in defending the state against any 
potential lawsuits filed due to the withdrawal from the Compact.  Nebraska lawmakers debated if providing the Attorney Generals office with the report would constitute a waiver of the attorney-client privilege consequently making the report a public document.  On July 20, 1999, the Nebraska Legislature’s Executive Board voted unanimously to provide the state’s Attorney General with the report. 


NDEQ 1999 Annual Report to the Nebraska Legislature
The Nebraska Department of Environmental Quality stated in their annual report to the Nebraska Legislature that since March 8, 1999, the NDEQ has paid the LLW Program expenses from the State’s general fund budget. 

The NDEQ report, submitted December 1, 1999, also reported that since the Local Monitoring Committee funds were not collected from the developer, the 1999 
Legislature appropriated $50,000 of State general funds for the Committee’s expenses. 

The Low-Level Radioactive Waste Program (LLRW Program) was created to administer the Nebraska Department of Environmental Quality’s (NDEQ) responsibilities as outlined in Nebraska State Statute through the Low-Level Radioactive Waste Disposal Act.  The LLRW Program is a cooperative effort on behalf of NDEQ and the Nebraska Department of Health and Human Services (NDHHS). 

Developer-US Ecology
The Commissioners voted to approve funding for the continued maintenance of the Boyd County disposal facility site as requested by  US Ecology to maintain site viability for future disposal facility development purposes.  The Commission-approved budget provided for costs associated with the maintenance of the proposed facility site including such required activities as mowing, noxious weed control, site surveillance, property tax payments, and other items. 

US Ecology’s representative reported at the Annual Meeting that an inspection of the property had been performed. The native grasses planted three years ago have 
germinated The water that has delayed the completion of the removal of the remaining two monitoring wells has subsided. It is anticipated that with the dry weather, water levels will continue to subside.  US Ecology will continue to monitor and report to the Commission any changes in the site status. 

Another item reported on was the expiring wetland mitigation permit issued by the Corps of Engineers.  A two-year extension was granted bringing the expiration date of the permit to December 2001. 

US Ecology vs. State of Nebraska (whether mitigating a wetland less than one acre in size constituted the start of facility construction) was settled by the Supreme Court of Nebraska in October, 1999. The court reversed a lower court's judgment in favor of US Ecology and remanded the case with directions to dismiss. According to the state supreme court, "[d]declaratory judgment cannot be used to decide the legal effect of a state of facts which are future, contingent, or uncertain."  In the context of this particular case this means that US Ecology would have had to actually fill the wetland and then see whether or not the state would actually implement it’s stated threat to deny the license on grounds of starting construction without a license. US Ecology will continue to monitor developments on both the state and federal levels 
for any actions which could affect the viability / integrity of the license application.  This includes potential state regulatory changes and federal actions which could affect the status of the Low-Level Radioactive Waste Policy Act. 

Waste Report
· GAO Report Released 


On September 23, 1999, the U.S. General Accounting Office (GAO) released the report “Low-Level Radioactive Wastes:  States Are Not Developing Disposal Facilities” prepared at the request of Senator Frank Murkowski (R-AK) who chairs the Senate Committee on Energy and Natural Resources.  In a chapter entitled “Future Access Concerns Raise Questions About the Appropriate Approach for Managing Wastes”, three options available to Congress are analyzed.  The three options are retaining the compact approach, repealing the compact legislation, and making DOE responsible for disposal of commercial low-level radioactive waste. 

Reasons for not developing disposal facilities sited in the report were public and political opposition, declining waste volumes, high cost of disposal facilities, expressed interest in long-term storage, and most waste generators currently have access to a facility. 
  

· Telephone Poll 


The Commission’s office did not conduct a formal waste survey for the 1999-2000 reporting period.  However, with the possible closing of the Barnwell, S.C. disposal 
facility an informal telephone poll was taken of 15 minor generators for the purose of determing how the closing of Barnwell might affect their facilty. 

The generators were chosen based on their applications for export permits during fiscal year 1999 and / fiscal year 2000.  The majority of generators estimated that they would be able to store waste for six months to three years.  Two generators indicated they would be in trouble immediately because they have no storage and no plans to build storage.  One generator said that animal carcasses would be an immediate problem due to regulations on incineration versus cremation.  Three indicated they have built on-site storage and could safely store waste for longer than three years.  One generator could store waste in the laboratory for approximately one year.   One generator uses cargo containers as a method of providing storage. 

Many explained their efforts in trying new technologies and minimization strategies that include the purchase of industrial compactors and incinerators to reduce volume.  One university is considering charging their researchers a fee for disposal / storage of waste to encourage minimization. 
  

· Disposal Information 


Disposal information included in this report is from the National Low-Level Waste Management Program’s web site. The site provides both national and state-specific 
disposal data of low-level radioactive waste. (http://www.inel.gov/national/national.html)  Data is also presented on the MIMS system at http://mims.inel.gov 
through the current month. 

  

	States
	Volume (ft3)
	Activity (curies)

	Arkansas
	1574.11
	5.18

	Kansas
	691.33
	918.33

	Louisiana
	3893.18
	1340.68

	Nebraska
	1484.45
	108.14

	Oklahoma
	494.34
	.33

	1999/2000 Totals
	8137.41
	2372.66


During this reporting period, the generators of low-level radioactive waste in the Central Interstate Region have had access to out-of-region disposal facilities located at  Barnwell, South Carolina and Clive, Utah. 

The Commission approved 26 export applications for this reporting period. 
  

· Barnwell, S.C. 


On June 9, 2000, GTS Duratek, Inc. announced the completion of the aquistion of Chem-Nuclear Systems. South Carolina joins the Northeast LLRW Compact to form the Atlantic LLRW Compact to become effective July 1, 2000.  This union will close the Barnwell facility to non- Atlantic Compact generators at the end of 2008. 

A copy of the new rate schedules, as well as other information about the facility, maybe accessed on the South Carolina Energy Office’s LLRW Disposal Program Web Page at http://www.state.sc.us/energy/llrwdisposal.htm. 
  

· Envirocare of Utah 


Envirocare of Utah’s Class B and C license application is currently undergoing its technical review by the Utah Division of Radiation Control.  The duration of the technical review will depend on how quickly Envirocare responds to the 56 question interrogatory.  Answers to 22 of the questions have been submitted.  After the technical review is completed an approval will be needed by the State’s legislature and governor.  The next meeting of the Utah legislature will be in January 2001. 

Information and Education
The Commission maintains a mailing list of individuals and organizations interested in Commission activities.  Commission meetings are open to the public and meeting announcements, materials, Annual Reports are distributed to interested persons and groups. The Commission’s office responds to various requests for information that are received. 

The Commission has a variety of Fact Sheets, brochures, position papers, and other information available, including project-specific brochures. 

The Commission’s web page became operational in late 1996.  Items contained on the Commission’s web page are newsletter articles,  Annual Reports, minutes of Commission meetings, notices of meetings, legal summaries and other appropriate information.  The web site may be accessed at http://www.cillrwcc.org. 
  

Summary of Litigation
During the past several years the Commission has been in litigation many times, and has been successful in defending its legal position. Most recent and current litigation is summarized below. Visit our web site (www.cillrwcc.org) for details of past litigation. 
  

State of Nebraska v. Central Interstate Low-Level Radioactive Waste Commission 
(United StatesDistrict Court for the District of Nebraska, Case No. 4:CV963438). 

The Central Interstate Low-Level Radioactive Waste Commission at a meeting on September 30, 1996, passed resolutions after receiving evidence calling for the State of Nebraska to issue its initial draft decision and documents on the license application no later than January 14, 1997, and also calling for a consolidation of the hearing process after the draft decision.  The State of Nebraska sued the Commission, claiming that it was entitled to a federal declaratory judgment that the Commission lacks authority to set any schedule for the remainder of the license application review currently underway in the Departments, and that even if it had such authority, the dates set were unreasonable. 

Major generators Wolf Creek and Entergy were allowed by the Court to intervene, over Nebraska’s objection. Trial was held before Judge Urbom during July, 1998.  The parties submitted written closing arguments and briefed some issues at Judge Urbom’s request.  On October 15, 1998, Judge Urbom entered judgment in favor of the Commission.  His 18-page opinion held that the Commission had the authority to pass its September 30 motion imposing a decision deadline, and that the deadline contained in the motion was reasonable.  Nebraska appealed this decision to the Eighth Circuit Court of Appeals. 

On August 16, 1999, the Eighth Circuit filed an opinion affirming the judgment entered by Judge Urbom.  The Eighth Circuit determined that the Commission had authority to pass the deadline. The Court decided that the issue of the reasonableness of the deadline was moot, because the State had made a license decision after the lower court judgment was entered but before the appeal was decided.  However, in a footnote the Eighth Circuit said, “Without addressing the issue directly, we believe, in any event, that the deadline established by the Commission was responsible.”  The State did not try to take the case to the U.S. Supreme Court, so this matter is now completed. 
  

State of Nebraska v. Central Interstate Low-Level Radioactive Waste Commission 
(United States District Court for the District of Nebraska, Case No. 4:CV973267). 

In June and July, 1997, the Commission approved waste export applications made by a number of Major Generators.  Nebraska’s Commissioner voted “No” on each application, contending that Art. IV(m)(6) of the Compact gives the Host State veto authority over all export of waste from the region.  On advice of counsel, the Commission determined that Nebraska’s claimed “Veto” authority did not apply to the export applications before it, and approved the applications on a 
4-1 vote. 

In mid-August, 1997, Nebraska sued the Commission, seeking a declaration that the export permits issued by the Commission in June are invalid and that the affirmative vote of the Nebraska Commissioner is required before the Commission can authorize any export of waste from the region.  Although the Commission took no action regarding importation of waste to the region, Nebraska’s suit seeks a declaration that the affirmative vote of Nebraska’s Commissioner is required before the 
Commission can authorize importation of any waste into the region.  On September 13, 1997, Nebraska amended its complaint to include the export applications approved by the Commission in July, 1997. 

The Commission asked that the case be dismissed unless the waste exporters whose applications were challenged by Nebraska’s Commissioner were made parties.  The Court rejected that motion, and the Commission answered the complaint. A short trial was held on October 2, 1998. 

On November 23, 1998, Judge Kopf issued a Memorandum and Judgment in favor of the Commission.  The opinion holds that Nebraska does not have veto power over export applications, and refuses to decide issues related to future import issues.  On December 8, 1998, Nebraska filed a motion for new trial, which was overruled and Nebraska has appealed to the Eighth Circuit Court of Appeals. On April 4, 2000, the appellate court affirmed the entire ruling and the case is now completed. 
  

U.S. Ecology, Inc., and Central Interstate Low-Level Radioactive Waste Commission, Contested Case Proceeding over License Denial 
(Departments of Environmental Quality and Health and Human Services of Nebraska) 

After the two departments announced their denial of a license on December 18, 1998, US Ecology filed a contested case proceeding before the two departments, and the Commission intervened as an interested party, with both US Ecology and the Commission seeking a reversal of the license denial.  The attorneys for the two departments, however, then filed an answer in which they said that the issues of political influence over the license decision could not be decided in this proceeding for “lack of subject matter jurisdiction.”  A preliminary hearing was held before the hearing examiner, former Nebraska Chief Justice C. Thomas White, at which point the 
Commission announced that the major generators and the Commission would be seeking to enjoin any further proceedings in the contested case hearing because of the limitations being placed on it by the departments.  Subsequently, in the lawsuit filed by the major generators and the Commission against the State of Nebraska and others, which is described in the following paragraph in this memorandum, United States District Judge Richard Kopf entered first a temporary restraining order and then a preliminary injunction against the contested case proceedings going any further.  That preliminary injunction was entered on April 16, 1999.  It both halted the contested case hearing and also prevented the State of Nebraska from billing  the Commission, US Ecology, or the major generators in any way for the legal costs involved in the contested case proceeding or in the costs of the federal lawt itself.  Therefore, at least until trial of the federal case, now expected in 2002, there will be no further action in the contested case proceeding.  The State appealed the preliminary injunction, but it was sustained by the U.S. Court of Appeals for the Eighth Circuit on April 12, 2000.  The State did not then seek to take the issue to the U.S. Supreme Court. 
  

Entergy Arkansas, Inc. [and all other major generators except NPPD] and Central Interstate Low-Level Radioactive Waste Commission and US Ecology v. State of Nebraska [and several individual defendants] 
(United States District Court for the District of Nebraska,Case No.: 4:98CV3411) 

In this case, which was filed by the major generators in late December, 1998, the claim was made by those original plaintiffs against the State of Nebraska, the directors of the Departments of Health and Human Services and Environmental Quality, and against the program director for the low-level radioactive waste program, Jay Ringenberg, and others, that the licensing proceeding was politically influenced and the denial was invalid.  The plaintiffs also named the Central Interstate Low-Level Radioactive Waste Commission as a defendant, subject to realignment by the court since the Commission’s position was much more likely to be aligned with the plaintiffs than the defendants.  The claims by the generators were that the State of Nebraska, under color of state law, had denied the civil rights of the plaintiff generators in various respects, and also that the plaintiff generators were essentially intended beneficiaries of the compact between the states, and that bad faith on the part of the State of Nebraska had caused them tremendous damages. 

Shortly thereafter, the Commission, at its January 1999 meeting, authorized its outside counsel to ask the Court to realign it as a plaintiff and essentially join in the claims originally made by the major generators.  That has been done, and the Commission, in its own claim against the State of Nebraska, contended that Nebraska had operated in bad faith in violation of the compact which is both a federal law and has the characteristics of a contract between parties.  A temporary injunction was obtained by the plaintiffs preventing any of the defendant parties from destroying any documents, and that has been communicated to all the State officials involved. 
The plaintiffs, including the Commission, then moved for a temporary restraining order and then a preliminary injunction against the State of Nebraska and the other defendants, prohibiting them from continuing with the contested case proceeding, and also prohibiting them from trying to charge the costs of any aspect of the low-level radioactive waste actties against the plaintiffs.  The allegation was that more than $75 million had been spent on the project by the original plaintiffs in this action (not counting the additional $20 million or so spent by NPPD which has not joined in the case), and that allowing the State to continue charging everything to the plaintiffs was simply a continuation of the bad faith and illegality of Nebraska’s approach to its role as the host state.  The Commission joined in all those motions for injunctive relief. 

On April 16, 1999, United States District Judge Richard Kopf granted the preliminary injunction, making extensive findings of probable bad faith by Nebraska in a 38-page opinion.  The requirements for preliminary injunctive relief include a finding of probable ultimate liability, and the Court therefore was obliged to make that call and found very substantial and itemized evidence of various bad faith and political influence on the licensing proceeding.  The State has appealed the preliminary injunction; the Commission and the State have filed their opening briefs,  oral argument was held, and on April 12, 2000 the United States Court of Appeals affirmed Judge Kopf’s decision in its entirety.  The defendants, including the State of Nebraska, also had filed a motion with Judge Kopf on similar arguments to dismiss the lawsuit, largely on the baisis of Nebraska’s claim of sovereign immunity against any such relief as the Court might grant.  Judge Kopf overruled the motion, and this decision was also appealed to the Eighth Circuit.  It will be argued in October, 2000.  Assuming the Eighth Circuit rules similarly to it s April, 2000 ruling, it may be expected that the appeal by Nebraska will fail.  One issue in this appeal concerns whether Nebraska might have an immunity defense as to the money damages claim against it, even if it does not have immunity as to all the rest of the case.  The Eighth Circuit may or may not decide that issue.  After the Eighth Circuit decides this second appeal of Nebraska, unless the losing party persuades the U.S. Supremem Court to consider the issues, the case will be remanded to the Nebraska U.S. District Court for further proceedings, including discovery and trial.  The State has so far resisted all efforts to do discovery by taking the two appeals, so the 
overall schedule will be reset when the case returns to the U.S. District Court.  That should be in early 2001. 

Now, it would appear trial is likely in 2002, after the discovery is completed. 

Billings Review
The annual Billings Review of license application work performed by USE was not performed for this reporting period due to the suspension of project activities.  The project was “moth balled” till further notice due to the license denial decision of the State of Nebraska in December 1998 and the resulting lawsuits. 
  

